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PREFACE. 

1  he  papers  read  and  addresses  delivered  before  the  Law  Section 
of  the  National  Fraternal  Congress,  1907  and  1908,  are  printed 
herein  and  compose  Volume  11  of  the  Papers  and  Addresses  on  the 
Law  of  Fraternal  Insurance,  read  and  delivered  before  the  Law 
Section  of  the  National  Fraternal  Congress. 

The  Preface  to  Volume  I.  printed  in  July.  1907,  is  here  re- 
peated,— 

"The  Law  Section  of  the  National  Fraternal  Congress  was  organ- 
ized in  August,  1901.  Its  active  membership  consists  of  the  General 
Attorneys  and  General  Counsel  of  the  constituent  Societies  composing 
the  National  Fraternal  Congress.  The  local  Counsel  of  the  Societies, 
resident  in  different  parts  of  the  country,  are  also  affiliated  with  it 
and  attend  its  meetings. 

During  the  last  decade  Fraternal  Beneficiary  Insurance  has  made 
rapid  strides  in  development,  and  now  about  equals  in  volume  the 
amount  of  old  line  or  regular  life  insurance  in  force  in  the  United 
vStates.  It  follows,  therefore,  that  there  has.  in  recent  years,  been  a 
•  great  increase  in  the  number  and  importance  of  the  questions  of  law 
affecting  the  Fraternal  Benefit  Societies  that  have  arisen  in  the  Courts 
for  determination.  At  the  meetings  of  the  Law  Section  many  of 
these  questions  have  been  discussed.  The  formal  papers  read  and 
addresses  delivered  before  the  Section  upon  important  legal  questions 
have  been  published  from  time  to  time  in  the  Official  Proceedings ; 
and  they  are  herewith  republished  for  the  benefit  and  convenient  use 
of  the  members. 

It  is  sincerely  hoped  that  this  volume  will  find  a  welcome  place 
in  the  libraries  of  all  Fraternal  Insurance  lawyers  and  managers  of 
Societies,  and  that  it  will  prove  of  value  to  them  in  the  prosecution 
and  defense  of  the  interest  of  the  Fraternal  Beneficiarv  System.'*' 

CARLOS  S.  HARDY. 

Chicago,  July,  1909. 
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PRESENT     STATUS    OF    THE    VALIDITY    OF    AFTER-ENACTED 
LAWS  IN   FRATERNAL  INSURANCE. 

An    address    by    F.    Zimmerman    of    Memphis,    Tenn.,    General    Counsel 

for  the  Ladies  of  the  Maccabees  of  the  World,  read  before  the 

Law  Section  at  its  annual  meeting  held  at  Buffalo,  N.  Y., 

in    August,    1907. 

Mr.  Zimmerman's  address  was  as  follows : 

"The  validity  of  after-enacted  laws  in  Fraternal  Insurance  is  still  a 
perplexing  question.  While,  on  certain  aspects  of  the  question,  there 
is  an  overwhelming-  array  of  authority  in  favor  of  the  binding  effect 
of  after-enacted  laws,  some  Courts  of  eminent  respectability  bold 
directly  to  the  contrary;  and,  even  in  jurisdictions  where  the  matter 
is  definitely  settled  in  one  aspect,  it  may  bob  up  serenely  in  other 
aspects  threatening  to  upset  former  decisions  and  causing  distinctions 
not  altogether  satisfactory  to  the  discerning  mind.  The  matter  has 
never  been  fairly  before  the  Supreme  Court  of  the  United  States, 
unless  the  Jarman  case  can  be  considered  a  direct  adjudication,  which 
I  deny.  It  is  unfortunate  that  the  question  came  before  the  Federal 
Circuit  Courts  of  Appeal  as  a  matter  of  first  impression  in  its  worst 
aspect,  that  is,  in  connection  with  the  American  Legion  of  Honor 
cases,  resulting  in  expressions  from  these  Courts  which,  without 
careful  differentiation,  might  be  construed  as  denying  totally  the 
binding  effect  of  after-enacted  laws. 

The  Fraternal  Insurance  lawyer  is  alive  to  the  importance  of  the 
subject.  He  knows  that  all  Fraternal  Associations  were  at  first,  and 
are  to  some  extent  now,  experiments;  that  not  one  of  them  could 
have  survived  the  first  decade  of  its  existence  without  material 
changes  of  the  laws  affecting  its  contracts;  that,  unless  such  changes 
were  binding  on  the  entire  membership,  each  amendment  meant  an 
unequal  distribution  of  burdens — the  creation  of  a  favored  class;  in 
other  words,  it  meant  the  injection  of  slow  poison  from  which  the 
body  corporate  must  die.  because  under  such  conditions  no  new- 
members  could  be  obtained  to  perpetuate  the  organizations.     This 
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being  true,  it  becomes  our  duty  to  keep  abreast  of  current  decisions 
and  to  exercise  the  utmost  diligence  and  ingenuity  in  presenting  the 
questions  to  the  Courts  in  the  must  favorable  lights,  with  the  hope 
of  harmonizing  conflicts  and  establishing  the  validity  of  after-enacted 
laws  on  a  Arm  basis  in  every  jurisdiction;  for,  unless  we  succeed 
in  these  efforts,  the  great  temple  of  Fraternal  Insurance  is  built  upon 
shifting  sands. 

In  presenting  the  matter  to  the  Courts,  we  must  lay  stress  upon 
the  dual  relationship  of  the  members  to  their  Association.  While, 
of  c  »urse,  the  corporation  is  the  medium  through  which  the  con- 
tracts are  made,  in  reality  each  member  is  both  insurer  and  insured. 
As  it  has  been  so  well  expressed  by  a  member  of  this  Law  Section 
on  a  former  occasion,  each  incoming  member  contracts  with  every 
existing  member  and.  prospectively,  with  every  new  member  who 
shall  ever  come  in  thereafter,  that  they  all  enter  upon  a  common 
and  continuing  enterprise  of  material  benefit  and  equal  obligation, 
both  the  benefit  and  obligation  to  be  determined  by  themselves. 
They  all  understand  and  agree  that  the  burden  placed  upon  them 
may  become  heavier  in  the  future  and  that  the  conditions  under 
which  they  shall  be  permitted  to  obtain  benefits  for  themselves  or 
beneficiaries  may  be  changed  if  they  themselves  decide  that  to  be 
proper,  and.  hence,  thev  promise  for  themselves  and  beneficiaries 
to  become  bound  by  after-enacted  laws. 

It  is  obvious  that  this  is  a  contract  widely  different  from  that  en- 
tered into  by  a  commercial  Insurance  Company  with  its  policy 
holders,  and  that  it  would  be  unjust  to  apply  the  same  rule  to  both 
respecting  a  change  of  contracts.  The  commercial  Insurance  Com- 
pany is  organized  primarily  for  the  purpose  of  making  profits  for 
its  stock-holders.  It  deals  with  the  insured  at  arms-length.  Its 
contract  is  definite  and  it  exacts  a  sufficient  premium  to  cover  all 
risk  and  leave  a  profit.  There  is  nothing  uncertain  in  the  inception 
of  the  contract.  Upon  the  other  hand  the  Fraternal  Association  aims 
If-  furnish  life  insurance  at  cost,  and  gives  to  its  member  the  benefit 
of  the  most  favorable  conditions.  The  member,  as  the  insured,  takes 
the  benefit  of  the  contract  so  long,  and  no  longer,  as  he,  acting  in 
his  capacity  as  insurer,  can  afford  to  grant  them.  The  Association 
has  a  representative  government.  Every  member  is  constructively 
present  at  the  deliberations  of  the  Supreme  Body,  and.  if  new  con- 
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ditions  are  imposed,  it  is  the  member  himself  who  imposes  them. 
Why  then  should  not  the  member  be  bound  by  them  ? 

This  view  of  the  matter  should  be  conclusive  on  questions  of 
re-rating  and  other  increases  of  burdens.  In  suicide  cases,  the  argu- 
ment may  be  amplified.  These  cases  bring  the  question  under  dis- 
cussion before  us  continually  and  the  importance  of  the  validity  of 
after-enacted  laws  as  to  them  is  shown  by  a  recent  article  in  the 
"New  York  Commercial,"  reproduced  in  7  Insurance  Cases  2.  By 
statistics  it  is  shown  in  this  article  that  since  the  sixty-nine  old  line 
companies  operating  in  the  United  States  and  Canada  have  (all  but 
one)  waived  the  defense  of  suicide,  the  ratio  of  deaths  from  suicide 
has  increased  from  less  than  one-half  per  cent  to  three  per  cent— 
an  increase  of  suicide  of  over  six  hundred  per  cent  in  twenty  years. 
The  same  article  shows  that  where  a  leading  Fraternal  Association 
adopted  the  anti-suicide  clause  there  was  an  immediate  reduction  of 
the  suicide  ratio.  If  this  be  true,  by  defeating  suicide  claims  we  are 
not  alone  acting  in  line  with  the  moral  objects  of  the  Orders  we 
represent,  and  protecting  families  from  the  distressing  consequences 
of  rash  acts,  but  also  preventing  what  the  common  law  considered 
a  crime,  followed  by  forfeiture  of  property,  and  what  is  universally 
recognized  at  the  present  day  as  a  grave  public  wrong,  against  public 
policy  and  good  morals. 

In  presenting  this  matter  to  the  Courts,  let  us  not  forget  to  point 
out  that  the  beneficiary  and  plaintiff  had  no  vested  interest  in  the 
certificate  of  insurance.  This  proposition,  resting  upon  the  m- 
definiteness  of  the  Fraternal  Insurance  contract  and  upon  the  right 
reserved  to  the  insured  to  appoint  other  beneficiaries,  is  so  well 
settled  in  every  jurisdiction,  that  I  think  it  unnecessary  to  cite 
authorities  in  support  thereof.  The  matter  is  fully  discussed  in 
Shipman  vs.  Protected  Home  Circle,  174  N.  Y.  398. 

Assuming  then,  first,  that  plaintiff  has  nothing  more  than  an  ex- 
pectancy, and  had  no  vested  interest  in  the  benefit  certificate,  and 
that  he  must  take  the  contract  as  it  stands  at  the  moment  when  the 
insured  takes  his  last  breath ;  second,  that  the  insured  has  contracted 
to  be  governed  by  after-enacted  laws;  and,  third,  that  the  insured 
himself,  acting  through  his  representatives,  has  passed  the  law  im- 
posing restrictions  as  to  suicide,  sane  or  insane,  it  is  difficult  to  con- 
ceive why  an  after-enacted  suicide  law  should  not  be  valid  and  bind- 
ing upon  the  beneficiary. 
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In  discussing  the  present  status  of  the  subject,  I  assume  that 
every  Association  represented  in  this  congress  has  obligated  its  mem- 
bers to  be  bound  by  the  laws  as  they  stood  at  the  time  of  initiation 
as  well  as  by  the  amendments  to  be  enacted  in  the  future.  For, 
while  there  are  some  decisions  holding  that  the  power  to  amend  is 
inherent  and  therefore  binding  without  special  agreement,  the  leading 
cases  base  the  binding  effect  of  after-enacted  laws  upon  the  express 
agreement  of  the  member  to  be  so  bound,  as  held  by  the  Supreme 
Court  of  the  United  States  as  early  as  the  case  of  Korn  vs.  Mutual 
6  Cranch  192.  And  there  are  recent  cases  denying  the  validity  of 
after-enacted  laws  upon  the  ground  that  the  member  had  not  ex- 
pressly agreed  to  be  bound  thereby. 

National    Council   vs.    Dillom,    108   111.    App.    183. 
Hobbs  vs.  Iowa  Ben.  Assn.,  82  la.  107. 

Assuming  that  the  member  has  expressly  agreed  to  be  bound  by 
amendments  to  be  made  in  the  future,  I  insist  that  after-enacted 
laws  are  valid,  provided.  First,  that  such  laws  are  fairly  and  honestly 
enacted  for  the  good  of  the  whole  membership,  though  they  may 
work  hardship  in  individual  cases ;  Second,  that  they  operate  equally 
upon  the  whole  membership,  present  and  prospective;  and  Third, 
that  they  must  be  reasonable.  I  realize  that  the  third  requirement, 
reasonableness,  is  an  indefinite  quantity,  akin  to  the  police  power  of 
the  legislature,  and  that  one  can  never  know  where  he  will  land 
when  arguing  the  question  of  reasonableness,  but  we  must  make 
the  best  of  it. 

\\  ith  these  preliminary  remarks,  I  will  now  proceed  to  enum- 
erate the 

JURISDICTIONS   WHERE  THE  VALIDITY   OF  AFTER- 
ENACTED  LAWS  IS  SUSTAINED. 
ALABAMA. 

This  state  has  given  us  the  leading  case  of  Supreme  Commandery 
vs.  Ainsworth,  yi  Ala.  436.  (Same  case  46  Am.  Rep.  332.)  This 
is  the  first  case  where  the  question  was  critically  examined,  and 
its  logic  is  unanswerable.  It  is  mentioned  with  approval  by  the 
Supreme  Court  of  the  United  States  in  the  Ritter  case  (169  U.  S. 
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139),  and  every  brief  to  be  made  on  the  subject  under  consideration 
should  make  liberal  quotations  from  this  case.     It  was  a  suicide  case. 

CALIFORNIA. 

This  state  takes  an  extreme  stand  in  favor  of  the  validity  of  after- 
enacted  laws.  Stoher  vs.  Mus.  Soc.  82  Cal.  557  upholds  the  validity 
of  a  law  reducing  sick  benefits  after  the  member  became  sick.  To 
the  same  effect  is  Berlin  vs.  Eureka  Lodge,  132  Calif.  294. 

In  Bowie  vs.  Grand  Lodge,  99  Calif.  392,  an  after-enacted  law 
is  sustained,  which  practically  repudiates  liability  on  an  endowment 
contract,  and  which  is  clearly  in  conflict  with  the  American  Legion 
of  Honor  cases. 

The  recent  case  of  Richter  vs.  Supreme  Lodge,  137  Cal.  8,  does 
not  weaken  the  position.  This  case  went  off  on  the  finding  of  the 
Court  that  the  new  law  was  not  properly  passed  as  to  the  insured. 

COLORADO. 

Is  in  line  with  the  recent  case  of  Head  Camp  vs.  Wood,  (1905) 
81  Pac.  261,  involving  the  validity  of  a  law  changing  prohibited 
occupations. 

The  case  of  Pittinger  vs.  Pittinger,  28  Col.  308,  is  cited  in  oppo- 
sition, but  is  not.  In  that  case  it  was  held  that,  where  neither  the 
laws  nor  the  certificate  authorized  a  change  of  beneficiary,  the  first 
beneficiary  took  a  vested  interest  of  which  she  could  not  be  deprived. 
without  her  consent,  by  an  after-enacted  law. 
CONNECTICUT. 

Gilmore  vs.  Knights,  (1904)  58  Atl.  R.  22^  upholds  an  after- 
enacted  law  as  to  hazardous  occupation. 

In  Masonic,  etc.,  vs.  Severson,  71  Conn.  719,  an  after-enacted 
law  is  held  good  on  interpleader. 

ILLINOIS. 

After  considerable  vacillation,  the  question  is  now  firmly  settled 
in  this  jurisdiction. 

Supreme  Lodge  vs.  Trebbe,  179  HI-  348,  s.  c.  53  N.  E.  R.  73-     Suicide. 
Supreme  Lodge  vs.   Kutscher,   179  111.  34°-     Suicide. 
Scow  vs.  Supreme  Council,  223   111.  32.     Suicide. 

Fullenweider  vs.  Supr.  Council  54  S.  E.  R.  4S5,  affirmed  180  111. 
621.     This  was  a  very  important  case  involving  re-rating. 
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Supreme   Tent.   vs.   Hammers.  8l    111.   App.   560.     Suicide. 
Supreme   Lodge   vs.    Clark.   88   111.    App.   600.     Suicide. 
Supreme    Tent    vs.    Stcusland.    105    111.    App.   267.     Suicide. 

Theorell  vs.  Supr.  Court,  115  111.  App.  313,  law  held  valid  chang- 
ing nature  of  injury  which  entitled  to  disability  benefit. 

Baldwin  vs.  Begiey,  185  111.  180.  upholding  amendment  restrict- 
ing classes  of  beneficiaries.  It  overrules  the  Court  of  Appeals  and 
re-affirms  the  Kutscher  and  Trebbe  cases. 

Moeschbacker  vs.  Royal  League,  188  111.  9.  This  is  a  strong  case 
upholding  a  law  which  provides  that  no  benefit  should  be  paid  to  a 
member  engaged  in  the  liquor  business. 

A  contrary  decision  was  rendered  in  the  later  case  of  Mod. 
Woodmen  vs.  Wieland,  109  111.  App.  340,  but  this  was  based,  not 
up.  >n  the  invalidity  of  the  new  law.  but  upon  an  estoppel. 

INDIANA. 

Furnishes  a  good  case  in  Supreme  Lodge  vs.  Knight.  117  Ind. 
487,  upholding  a  change  of  rates.  This  is  approved  in  Pfister  vs. 
( ierwig,    1  22  Ind.  567. 

The  late  case  of  Court  of  Honor  vs.  Hutchens,  Nm\  1906,  and 
not  yet  reported,  is  an  exceedingly  strong  case  for  us,  in  which  Mr. 
W.   B.   Risse,  President  of  the  Law  Section,  gained  a  decisive  vic- 
tor}'." 
IOWA. 

Ross  vs.  Modern  Travellers,  96  X.  W.  R.  170-  upholds  a  change 
<»f  law  under  which  association  is  liable  for  disability  benefit. 

The  case  of  Carnes  vs.  Iowa  Traveling  Men's,  etc.,  106  la.  281, 
i>  not  in  conflict,  because  in  that  case  it  appears  that  neither  the 
constitution  nor  the  agreement  of  the  applicant  authorized  a  change 
of  laws  affecting  liability. 

KANSAS. 

This  jurisdiction  is  in  line  with  the  important  case  of  Miller  vs. 
National  Council,  j6  Pac.  830.  involving  a  re-rating  in  which  two 
of  the  member-  of  this  section  bore  the  brunt  of  the  battle. 

KENTUCKY. 

While  the  question  is  raised  in  a  peculiar  way.  that  is.  by  a  con- 


*NoTE. — 79   X.    K.   Rep.  409.   see   later   decision    in   same  case,  82   N.   E.  89. — 
Editor. 


LAW   SUCTION    PAPERS  n 

test  between  loyal  and  rebellions  members  of  an  Order  relating  to 
property  rights,  this  jurisdiction  sustains  the  right  to  amend  laws 
and  enforce  the  amendment. 

Union   Ben.   Soc.  vs.   Martin,  67   S.   W.    R.   38. 

LOUISIANA. 

In  Daughtry  vs.  K.  of  P.,  48  La.  Ann.  1203.  20  So.  R.  712,  55 
Am.  St.  R.  310,  we  have  a  strong  and  well  reasoned  case,  the  sui- 
cide law  being  at  issue. 

MASSACHUSETTS. 

In  Pain  vs.  Society,  172  Mass.  319,  a  by-law  is  sustained  depriv- 
ing a  member  of  sick  benefit  during  his  illness.  The  case  is  criti- 
cized by  Chief  Justice  Parker  of  New  York  in  the  Weber  case. 

This  case  is  followed  by  the  important  case  of  Messer  vs.  A.  O. 
U.   YV\,  62  X.  E.  R.  252,  involving  a  re-rating. 

MICHIGAN. 

W  bile  perhaps  not  firmly  settled,  this  jurisdiction  may  be  counted 
for  the  validity  of  after-enacted  laws. 

Bogardus  vs.  Insurance  Co.,  79  Mich.  440,  upholds  an  amend- 
ment exempting  from  fire  risk.  Pete  vs.  Knights,  83  Mich.  92,  is 
to  the  same  effect. 

Brinen  vs.  Supreme  Council,  103  N.W.  R.  603,  declares  a  by-law- 
valid  which  restricts  classes  of  beneficiaries. 

The  case  of  Prokrefky  vs.  Firemen  Fund  Assn.,  121  Mich.  456, 
is  cited  to  the  contrary.  It  will  be  found,  however,  that  the  Board 
composed  of  ten  trustees  changed  the  law  over  the  protest  of  a 
majority  of  the  membership,  which  made  the  change  unreasonable. 
The  Court  distinguishes  the  case  from  the  Bogardus  case,  upon  the 
ground  that  in  the  last  named  case  all  the  members  had  an  equal 
voice  in  changing  the  law. 

The  case  of  Starling  vs.  Royal  Templars.  108  Mich.  440.  is  like- 
wise against  the  validity  of  an  after-enacted  law,  excluding  par- 
alysis as  permanent  disability. 

MISSISSIPPI. 

Domes  vs.  Supreme  Lodge,  y=,  Miss.  466.  23  So.  R.  191.  fully 
upholds  the  after-enacted  law  on  a  suicide  question. 
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NEBRASKA. 

Hall  vs.  Western  Travelers,  96  N.  \Y.  R.  170,  upholds  a  change 
oi  laws  regarding  conditions  under  which  the  Association  should  be 
liable. 
NEW   HAMPSHIRE. 

Legion  vs.  Adams.  68  X.  H.  236,  declares  a  law  valid  changing 
the  beneficiary  from  heirs  to  wife. 

OHIO. 

Comes  in  strong  with  Tisch  vs.  Protected  Home  Circle,  "J2  Ohio 
St.  233,  a  suicide  case  decided  in  1905.     The  Court  declines  to  fol- 
low the  Weber  case  of  New  York. 
PENNSLYVANIA. 

This  important  jurisdiction  is  in  line  with  Chambers  vs.  Supreme 
Tent.  200  Pa.  244  s.  c.  49  Atl.  R.  784,  a  suicide  case. 

In  St.  Patrick's  Soc.  vs.  McVey,  92  Pa.  510,  a  new  law  is  ap- 
proved, suspending  sick  benefit. 

The  case  of  Hale  vs.  Equitable  Union.  163  Pa.  377,  may  be 
clearly  distinguished  as  a  case  of  unreasonable  amendment  destroy- 
ing the  contract,  in  line  with  the  Legion  of  Honor  cases. 

The  case  of  Becker  vs.  Benefit  Assn.,  144  Pa.  2^2,  is  not  an 
authority  to  the  contrary,  because  the  case  was  decided  on  the  pro- 
position that  the  by-law  reducing  sick  benefit  was  not  lawfully 
passed,  as  required  by  the  laws  of  the  Society. 

TENNESSEE. 

The  case  of  Supreme  Lodge  vs.  LaMalta,  95  Tenn.  157,  31  S.W. 
1\.  493,  30  L.  R.  A.  838,  firmly  establishes  the  validity  of  after- 
enacted  laws  in  this  State.  In  distinguishing  this  case  from  one  of 
the  Am.  Legion  of  Honor  cases  (Gaut  vs.  Legion  of  Honor,  107 
Tenn.  603)  the  Court  expressly  re-affirms  the  LaMalta  case,  and 
stands  by  that  holding  in  the  recent  case  of  Clement  vs.  Clement, 
8l    S.   \V.   R.    [249. 

In  Childress  vs.  Fraternal  Union,  82  S.  W.  R.  832.  an  attempt 
was  made  to  let  the  incontestable  clause  dominate  the  suicide  clause, 
but  it  did  not  succeed. 

TEXAS. 

Eversburg  vs.  Supreme  Tent,  yy  S.  W.  R.  246,  is  a  good  author- 
ity for  us  on  a  question  of  suicide. 
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Cases  are  cited  to  the  contrary,  but  it  will  be  found  that  they  do 
not  weaken  the  position  taken  in  that  case. 
VERMONT. 

Fugure  vs.  Society,  46  Vt.  362,  involves  a  change  of  law  as  to 
sick  and  death  benefit,  which  is  upheld. 
VIRGINIA. 

Plunkett  vs.  Supreme  Conclave  1906.  55  S.  E.  R.  9,  sustains  our 
contention. 

WISCONSIN. 

Hughes  vs.  Odd  Fellows,  98  Wis.  292.     Suicide. 

Schmitt  vs.  Supreme  Tent,  97  Wis.  528.  New  law  prohibiting 
liquor  business. 

Loeffler  vs.  Woodmen,   100  Wis.   79, — same. 

These  cases  firmly  fix  the  principle  in  Wisconsin,  and  the  case  of 
\\  uerrler  vs.  Trustees,  116  Wis.  19,  is  not  in  conflict,  as  it  was 
decided  on  a  question  of  estoppel. 

\\  e  have,  then,  twenty-two  states  in  the  Union  where  the  valid- 
it}-  of  after-enacted  laws  is  fully  recognized.  Opposed  to  these 
authorities  we  have  New  York,  Missouri,  Georgia,  and,  perhaps, 
North  Carolina,  in  which  latter  State,  however,  the  question  is  by 
no  means  settled. 

But  before  I  shall  discuss  the  theory  of  the  decisions  in  these 
states,  I  will  refer  to  a  class  of  cases,  which  are  cited  by  the  text- 
books as  authority  against  the  validity  of  after-enacted  laws,  but 
which,  really,  are  not;  chief  of  which  are  the  American  Legion  of 
Honor  cases,  which  had  burdened  the  Courts  of  so  many  States. 
Some  of  them  are : 

Gaut   vs.   Legion  of   Honor,  23   Pickle  603. 

Langam  vs.   Same,  70  N.  Y.   S.  663. 

Russ  vs.  Same  34  So.  R.  698. 

Newhall  vs.  Same,    (Mass)   63  N.  E.  R.  I. 

Supreme  Council  vs.  Champe,   127  Fed.   R.  541. 

These  cases  sustain  the  old  maxim  that  bad  cases  make  bad  law. 
The  facts  are  that  the  American  Legion  of  Honor  had  issued  cer- 
tificates for  $5,000.  and,  after  the  members  had  paid  assessments  on 


U  LAW    SECTION    PAPERS 

that  amount  for  many  years,  in  some  instances  more  than  twenty 
years,  and  had  paid  in  large  amounts,  in  some  instances  practically 
the  equivalent  of  $5,000,  the  Association  sought. to  repudiate  its 
obligation,  by  providing,  through  an  amendment  of  the  laws,  that 
it  would  pay  no  more  than  $2,000  on  any  certificate  issued. 

Of  course,  the  Courts  refused  unanimously  to  sustain  such  whole- 
sale repudiation  of  liability,  although  induced  by  the  financial  dis- 
tress of  the  Order.  They  pointed  out  that,  if  the  insurer  might, 
without  let  or  hindrance,  wipe  out  $3,000  of  its  obligation,  it  might, 
with  like  show  of  right,  wipe  out  another  $1,000  one  year  hence,  ' 
and  finally  repudiate  the  whole  contract.  This  was  clearly  un- 
reasonable, and  the  Courts  might  have  based  their  decisions  upon 
the  unreasonableness  of  the  new  law.  and  upon  the  fact  that  it  did 
not  operate  equally  upon  the  entire  membership.  It  appears  that 
only  members  holding  certificates  over  $2,000  were  affected,  and 
those  holding  certificates  for  $2,000  and  less  were  not.  'Possibly  if 
the  new  law  had  made  a  horizontal  but  reasonable  reduction  of  all 
certificates  issued,  the  question  presented  might  have  been  of  more 
difficulty,  and  the  amendment  might  not  have  been  condemned 
unanimously  in  every  jurisdiction. 

But  the  Courts  did  not  stop  with  the  foregoing  reasons  for  con- 
demning the  amendment,  but  went  on  to  reason  further,  and.  as  I 
believe,  got  themselves  into  an  untenable  position. 

The  first  of  these  cases  came  up  in  Tennessee.  On  authority  of 
the  La  Malta  case  the  trial  Court  held  that  the  new  law  reducing  the 
liability  by  $3,000  was  valid,  and  that  decision  was  sustained  by  the 
Court  of  Chancery  Appeals  by  a  divided  Court.  On  further  appeal, 
the  Supreme  Court  reversed. 

Gaut   vs.    Legion   of   Honor,  23   Pickle,  603. 

The  Supreme  Court,  adopting  the  dissenting  opinion  of  justice 
Wilson  of  the  Court  of  Appeals,  and  expressly  refusing  to  disturb 
the  La  Malta  case,  differentiates  the  cases  as  follows: 

■•The  reserved  right  of  legislation  was  one  of  preservation,  and 
not  one  of  destruction,  of  its  insurance  contracts.  The  La  Malta 
case  does  not  stand  in  opposition  to  these  views.  All  that  case  held 
relevant  to  the  question  here  is  that  subsequent  legislation  of  the 
Pythian  Order,  incorporating  the  suicide  clause  into  the  benefit  cer- 
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tificates  it  had  issued  and  that  it  expected  thereafter  to  issue  to  mem- 
bers of  its  Endowment  Rank,  was  valid  legislation.  The  argument 
is.  if  legislation  of  these  Orders  providing  that  the  self-destruction  of 
a  member,  whether  sane  or  insane,  is  valid  as  to  members  to  joining 
the  Order  before  the  passage  of  such  legislation,  it  follows  that  the 
legislation  changing  the  contract  of  insurance,  radically  cutting  it 
down,  made  with  members,  is  also  valid.  The  argument  involves 
not  only  a  non  seguitor,  but  assumes  the  question  under  debate. 
Legislation  avoiding  contracts  of  the  character  in  review,  in  conse- 
quence of  the  acts  of  assured,  whether  he  be  sane  or  insane,  is  jurid- 
ically different  from  legislation  that  radically  impairs,  changes  and 
lessens  the  money  contract  obligation  of  the  Association,  and  that. 
too,  without  basing  it  upon  any  act  or  conduct  of  its  insured  member. 
One  is  legislative  alteration,  impairment,  and  repudiation  of  the  con- 
tract by  the  will  and  judgment  of  the  Association  alone." 

A  similar  argument  was  made  in  Russ  vs.  Legion  of  Honor, 
(La.)  34  So.  R.  698. 

The  trouble  with  the  foregoing  arguments  is  that  the}'  seem  to 
imply  that  an  insane  man  may  do  an  act  for  which  he  may  be  held 
responsible.  And  that  is  precisely  where  the  danger  lies,  as  will 
be  pointed  out  when  I  come  to  the  reasoning  of  Chief  Justice  Parker 
of  New  York  in  the  Weber  case.  It  seems  to  me  it  would  have 
been  better  to  rest  the  Legion  of  Honor  cases  solely  upon  the  un- 
reasonableness of  the  new  law,  and  the  fact  that  it  did  not  operate 
equally  upon  the  entire  membership. 

In  line  with  the  Legion  of  Honor  cases  are  the  many  cases 
against  the  Mutual  Reserve  Fund  Life  of  New  York,  which  seems 
to  have  cases  pending  in  nearly  every  jurisdiction.  Decisions  ad- 
verse to  that  company,  which  appears  to  have  acquired  a  somewhat 
doubtful  reputation,  may  likewise  be  based  on  the  sole  ground  of 
unreasonability.  The  company  adopted  a  scheme  of  freezing  out 
old  members,  who  refused  to  surrender  their  first  policies,  by  segre- 
gating them  into  a  class  apart  from  the  other  membership  and  mak- 
ing that  class  pay  its  own  losses.  The  inevitable  result  is.  first, 
enormouslv  increased  assessments,  and,  second,  utter  impossibility 
to  make  the  required  payment.  The  Courts  who  decided  the  ques- 
tion against  the  company  did  so  because  the  scheme  was  unreason- 
able and   oppressive,  and.  hence,   these   cases  cannot  be  quoted  a? 
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authority  against  the  validity  of  after-enacted  laws,  any  more  than 
the  Legion  of  Honor  cases.  While  there  seems  to  have  been  no 
trouble  on  this  point,  it  is  interesting  to  note  the  hopeless  conflict 
between  the  different  jurisdictions,  as  to  the  remedy  of  the  member 
affected  by  the  breach  of  contract. 

Besides  the  classes  of  cases  just  mentioned  and  individual  cases 
hereinbefore  distinguished,  there  are  a  number  of  cases  which  are 
cited  against  the  validity  of  after-enacted  laws,  which  really  do  not 
determine  that  principle,  but  are  based  upon  some  question  of  estop- 
pel or  oppression,  independent  of  the  main  question,  although  this 
does  not  always  appear  in  the  opinions  rendered. 

One  of  these  cases  is  Wist  vs.  Grand  Lodge,  22  Ore.  271.  In  that 
case  the  member  had  made  his  benefit  payable  to  a  stranger  in  blood 
and  had  kept  up  his  assessments  for  many  years.  Shortly  before 
his  death  a  new  law  was  enacted  saying  that  only  certain  relatives 
could  be  nominated  as  beneficiaries.  The  member  had  no  family 
and  was  unable  to  comply  with  the  new  law.  The  Court  holds  that 
the  Order  was  estopped  upon  the  facts  stated  from  applying  the 
new  law  to  the  member,  but  the  Court  mentions  the  Ainsworth  case 
approvingly  and  says  that  the  principle  of  that  case  does  not  apply. 
I"  'in  this  it  is  clear  that  the  Oregon  Court  will  sustain  the  validity 
of  after-enacted  laws  whenever  the  proper  case  is  presented. 

There  are  two  Minnesota  cases  which  seem  to  place  that  State 
in  the  column  opposed  to  the  validity  of  after-enacted  laws,  but 
which  do  not  necessarily  have  that  effect. 

Thibit  vs.  Supreme  Lodge  78  Minn.  448. 
Tebo  vs.  Supr.  Council.  89  Minn.  3. 

The  first  of  these  cases  denies  the  validity  of  an  after-enacted  law 
abolishing  written  notice  of  assessments.  But  it  was  a  case  of  sus- 
pension shortly  before  death  and  may  be  rested  upon  the  well  known 
disinclination  of  Courts  to  declare  a  forfeiture. 

The  other  case  involves  a  change  of  law  regarding  hazardous 
occupations,  and  follows  the  Thibet  case  without  much  argument. 
In  this  case,  the  new  law  is  held  to  be  unreasonable  as  to  this  par- 
ticular member.  There  is  a  good  hope  of  converting  this  Court  on 
a  proper  case. 
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Turning  now  to  the  States  which  are  admittedly  in  the  adverse 
column,  I  will  say  of 
NORTH  CAROLINA. 

Three  cases  must  be  considered  in  that  state. 

Straus  vs.  Mutual  Life,  126  N.  C.  971,  affirmed  on  rehearing  128  N.  C. 

463. 
Bragaw  vs.  Supreme  Lodge,  128  N.  C.  354. 
Mackley  vs.   Supr.  Council,   133  N.  C.  367. 

The  first  and  third  of  the  foregoing  cases  belong  to  the  class  of 
cases  already  discussed, — that  is,  the  cases  against  the  Mutual 
Reserve  Fund  Life  Assn.,  and  the  American  Legion  of  Honor,  and 
will  not  be  discussed  further. 

The  Court  holds  in  the  first  case  that,  whatever  may  be  the  right 
of  a  Mutual  Association  to  make  reasonable  changes,  it  cannot,  with- 
out consent  of  the  insured,  so  alter  the  contract  as  to  practically 
destroy  its  value — a  doctrine  to  which  we  may  give  our  unqualified 
assent. 

But,  while  this  case  was  pending,  the  Bragaw  case  came  up,  in 
which  was  involved  an  after-enacted  law  providing  that  the  financial 
secretary  of  the  Subordinate  Lodge  should  be  the  agent  of  the  member. 
It  appeared  that  deceased  had  paid  her  assessments  to  the  secretary, 
who  failed  to  forward  assessments,  whereupon  the  Lodge  was  sus- 
pended, and  the  member  died  during  suspension.  The  Order,  refus- 
ing to  pay,  plead  its  after-enacted  law  making  the  secretary  the 
agent  of  the  member ;  and  the  Court  held  that  the  law  was  invalid. 
But  that  law  would  have  been  held  invalid  whether  it  had  been  fore- 
or  after-enacted,  and  the  Court  recognizes  that  fact  by  citing  the 
case  of  K.  of  P.  vs.  Withers,  177  U.  S.  260,  in  which  the  Supreme 
Court  of  the  United  States  holds  this  agency  law  invalid,  not  because 
it  was  after-enacted,  but  on  general  principles.  It  follows  that  the 
decision  in  the  Bragaw  case  relating  to  the  after-enacted  law  is 
really  obiter  dictum. 

It  follows  that,  while  North  Carolina  is  in  the  opposite  column, 
it  may  be  won  over  so  soon  as  a  proper  case  is  presented. 
GEORGIA. 

This  state  has  two  cases  holding  after-enacted  laws  invalid,  and 
doing  so  without  much  discussion. 
2 
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Grand  Lodge  vs.  Brown,  112  Ga.  545,  involving  a  new  law  re- 
stricting beneficiaries. 

Sov.  Camp  vs.  Thornton.  1 15  Ga.  798,  holding  after-enacted 
suicide  law  invalid. 

Let  us  hope  that  the  Supreme  Court  of  that  State  may  still  be 
convinced  of  the  error  of  its  ways. 
MISSOURI. 

This  jurisdiction  is  in  bad  conflict,  and  the  only  rift  in  the  cloud 
is  the  fact  that  the  Supreme  Court  of  that  State  has  not  definitely 
spoken  on  the  subject. 

So  far  as  the  Court  of  Appeals  is  concerned,  there  are  opinions 
both  ways.  In  1903,  that  Court  decided  the  case  of  Richmond  vs. 
Supr.  Lodge,  100  Mo.  App.  8,  which  upholds  the  validity  of  the 
after-enacted  law,  although  that  law  involved  a  reduction  of  the 
amount  stipulated  to  be  paid  by  the  certificate. 

Then  follows  Morton  vs.  Supreme  Council,  100  Mo.  App.  76: 
73  S.  W.  R.  259.  This  opinion  appears  to  be  the  product  of  the 
twenty-five  years'  operation  of  the  Missouri  Statute,  which  places  a 
premium  on  suicide  by  providing  it  shall  not  be  a  defense  against  a 
life  policy.  The  opinion  takes  issue  with  the  Supreme  Court  of  the 
United  States  on  the  question  of  morals.  The  argument  in  that  case 
impresses  one  with  the  idea  that  the  company  was  mulcted  on  general 
principles.  Certainly  the  cases  cited  to  sustain  the  decision  are  ex- 
ceedingly weak.    They  have  all  been  discussed  in  this  paper. 

This  case  was  followed  immediately  by  the  case  of  Campbell  vs. 
Am.  Ben.  Club,  decided  without  re-argument  upon  authority  of  the 
Morton  case  and  reported  in  the  same  volume.  Campbell  vs.  Am. 
Ben  Assn.  100  Mo.  App.  259. 

The  principal  was  re-affirmed  in  Sisson  vs.  Supr.  Court,  104 
Mo.  App.  54;  78  S.  W.  R.  297,  by  holding  an  amendment  invalid, 
which  defined  what  should  constitute  the  loss  of  a  hand.  The 
decision  was  based  upon  the  Morton  case,  which  is  now  the  leading 
case  in  that  jurisdiction  until  we  can  get  the  Supreme  Court  of  the 
State  to  come  to  our  relief.  If  the  question  goes  to  that  Court,  it 
will  be  second  in  importance  only  to  the  Westerman  case. 

The  Jarman  case  arose  in  Missouri,  but  as  it  was  a  federal  case 
from  start  to  finish  T  will  speak  of  it  in  that  connection. 
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NEW  YORK. 

The  case  of  Hutchinson  vs.  Supreme  Tent,  decided  in  1893,  68 
Hun.  355,  fully  established  the  validity  of  after-enacted  laws.  No 
better  argument  is  found  anywhere  to  sustain  the  point.  The  Court 
says : 

"The  plaintiff  in  his  application  agreed  that  the  constitution  of 
the  Order  should  he  the  contract.  The  constitution  then  provided 
that  it  might  be  altered  or  amended  as  to  laws  governing  the 
endowment  funds  by  a  two-thirds  vote  of  the  members  present  at  a 
regular  meeting  of  the  Supreme  Tent,  or  at  a  special  meeting  called 
for  that  purpose.  The  Supreme  Tent  was  composed  of  the  delegates 
elected  by  the  certificate  holders  of  the  subordinate  tents  in  the 
different  States  and  Canada.  The  Plaintiff,  as  a  certificate  holder. 
was  entitled  to  vote  for  the  person  who  should  represent  him  as  the 
delegate  from  the  Macedonian  Tent,  the  tent  of  which  he  was  a 
member.  He  thus  had  a  voice  in  determining  whether  or  not  there 
should  be  an  amendment  of  the  constitution.  And  the  amendment. 
when  made,  must  be  deemed  to  become  a  part  of  the  provisions  of 
his  contract.  The  amended  constitution,  therefore,  became  operative 
and  binding  upon  him  as  well  as  the  other  certificate  holders  of  the 
Order." 

The  case  of  Poultney  vs.  Bachman.  31  Hun.  49.  has  long  been 
cited  as  an  authority  for  the  validity  of  after-enacted  laws. 

In  this  condition  of  affairs,  the  case  of  Parish  vs.  Produce  Ex- 
change came  up  in  1901,  in  which  Chief  Justice  Parker  delivers  a 
lengthy  opinion,  holding  in  effect  that  vested  rights  cannot  be 
affected  by  after-enacted  laws.  Parish  vs.  Produce  Evch.  169  N.  Y. 
34.  This  case  belongs  to  the  category  of  cases  to  which  the 
American  Legion  of  Honor  cases  belong.  It  involved  the  total 
abolition  of  the  insurance  scheme  of  the  Exchange  and  repudiation 
of  outstanding  contracts,  on  which  some  members  had  paid  the 
equivalent  of  the  sum  to  b£  derived  after  death.  The  case  might 
have  been  rested  on  the  unreasonableness  of  the  change,  but  was 
decided  on  the  doctrine  that  vested  rights  could  not  be  interfered 
with. 

While  still  under  the  influence  of  this  case,  the  case  of  Weber  vs. 
Supreme  Tent  came  before  the  same  learned  jurist  and  was  decided 
on  the  same  lines.     Weber  vs.  Supr.  Tent.  172  N.  Y.  490.     I  regard 
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this  as  by  far  the  most  dangerous  case  to  our  doctrine  decided 
anywhere,  because  both  of  the  high  standing  of  that  Court  and  the 
strong  logic  contained  in  the  opinion  of  Chief  Justice  Parker.  I  am 
satisfied  that  the  case  was  presented  with  proper  care,  because  ex- 
perienced fraternal  lawyers  were  retained,  Mr.  James  L.  Quachen- 
bush  of  Buffalo  appearing  on  the  brief,  who  had  the  valued  counsel 
of  Mr.  D.  D.  Aitken.  now  president  of  this  Congress. 

The  essence  of  the  decision  is  that,  whatever  may  be  said  as  to 
the  validity  of  an  after-enacted  law  in  regard  to  self-destruction 
while  sane,  the  self-destruction  due  to  insanity  was  insured  against 
by  the  original  contract,  as  much  so  as  death  from  typhoid  fever  or 
consumption,  and  that  the  insurer  had  no  right  to  change  this 
contract.  The  fact  that  the  insured  agreed  to  become  bound  by 
after-enacted  laws,  and  that  he  was  constructively  present  and 
assented  to  the  amendment  through  his  representative  in  the  Supreme 
Tent,  as  insisted  on  in  the  Hutchinson  case,  is  not  alluded  to  in  the 
opinion,  which  is  rested  wholly  on  the  Parish  case. 

I  Jut  it  will  be  seen  that  Chief  Justice  Parker  takes  advantage  of 
the  Haw  in  the  reasoning  of  the  Supreme  Court  of  Tennessee  and 
of  Louisiana  in  the  Gaut  and  Russ  cases,  already  referred  to.  These 
Courts  attempt  to  distinguish  between  the  La  Malta  case  and  the 
Russ  and  Doughtry  case  and  the  Gaut  case,  on  the  ground  that  in 
the  fi  inner  cases  the  legislation  avoids  the  contract  in  consequence 
of  the  acts  of  the  insured,  sane  or  insane.  While  not  referring  to 
tht>e  cases,  the  Weber  case  holds  that  an  insane  act  is  not  the  act 
of  the  insured  for  which  he  can  be  held  responsible. 

loom  the  decision  of  the  Weber  case,  the  New  York  Court  seems 
to  have  turned  its  face  against  the  validity  of  after-enacted  laws. 

At  the  same  session  of  the  Court  it  affirmed  the  case  of  Deuble 
vs.  Grand  Lodge.  66  App.  Div.  323,  in  which  an  after-enacted  law, 
relating  to  the  liquor  business  is  condemned.  Deuble  vs.  Grand 
Lodge.   172  X.  V.  065. 

This  decisii  in  1  overrules,  without  mentioning  it, the  earlier  decision 
in  People  vs.  Grand  Lodge.  67  N..Y.  Supp.  330,  in  which  the  con- 
tract of  insurance  was  literally  taken  away  and  annulled  on  the 
strength  of  the  validity  of  an  after-enacted  law  relating  to  the  liquor 
business. 

Xext  the  question  comes  up  in  Roberts  vs.   Grand   Lodge,   173 
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N.  V.  580,  sustaining,  a  decision  of  the  Court  of  Appeals  (60  App. 
Div.  _>5g)  holding  that,  where  a  certificate  had  been  issued  to  a 
stranger  in  blood,  a  subsequent  law  requiring  that  the  beneficiary 
must  be  a  relative  of  insured  is  invalid. 

Next  comes  the  case  Shipman  vs.  Protected  Home  Circle.  114 
X.  Y.  398,  decided  in  1903.  In  this  case  the  suicide  law  is  again 
examined.  It  is  admitted  that,  under  an  agreement  binding  the 
member  as  to  after-enacted  laws,  such  laws  are  valid,  except  as  to 
rights  which  have  become  fixed  or  vested  by  the  terms  of  the 
original  contract.  Accordingly  it  is  held  that  an  after-enacted  law 
is  binding  in  a  case  where  the  insured  took  his  life  while  sane,  but 
the  opinion  reaffirms  that  it  would  not  be  binding  if  the  act  of  self- 
destruction  was  committed  by  an  insane  person,  because  that  would 
be  no  more  his  own  act  than  if  he  died  of  typhoid  fever  or  consump- 
tion. 

If  this  decision  should  be  followed  by  other  jurisdictions — and 
there  is  sufficient  logic  in  it  to  have  that  effect — it  would  wipe  out, 
in  practice,  all  after-enacted  laws  relating  to  suicide,  because  it 
would  be  insisted  in  every  case  that  the  self-destroyer  was  insane. 
And.  although,  as  shown  by  the  statistics  already  referred  to.  there 
is  generally  considerable  method  in  the  madness,  the  cases  where 
we  would  succeed  in  upholding  sanity  before  a  jury  in  the  face  of  a 
weeping  widow  would  be  very  rare  indeed. 

This  holding  was  subsequently  extended  to  a  change  of  law  relat- 
ing to  disability  benefits  in  Beach  vs.  Supreme  Tent,  117  N.  Y.  100. 
There  was  one  dissent  in  this  case,  but  all  join  to  condemn  the  after- 
enacted  law  in  Evans  vs.  So.  Tier,  182  N.  Y.  453,  decided  1905. 

In  1906  the  case  of  Fargo  vs.  Supr.  Tent,  decided  against  the 
Order  by  the  Court  of  Appeal,  96  App.  Div.  491.  is  affirmed.  185 
X.  Y.  5J$.  It  is  there  held  that  the  fact  that  the  insured  was  instru- 
mental in  passing  the  amendment  relating  to  suicide  and  construct- 
ively  present  at  the  Supreme  Tent  through  his  delegated  representa- 
tive, would  not  make  any  difference. 

It  is  clear  then  that  we  have  nothing  to  hope  for  in  the  State  of 
Xew  York  and.  giving  up  that  jurisdiction  as  lost,  we  must  use  our 
best  endeavors  not  to  let  the  Xew  York  doctrine  spread  to  other 
States  and  endanger  what  we  have  accomplished  there. 

As  to  how  this  may  be  done,  I  have  nothing  to  offer  beyond  what 
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J  have  already  said  on  the  subject  in  this  paper.  But  we  may  insist 
that  the  prevention  of  suicide  is  a  laudable  undertaking",  in  line  with 
the  moral  objects  of  the  Association  and  the  law  of  the  land. and  that, 
in  enacting  laws  against  suicide,  no  exception  can  be  made  as  to  in- 
-  e  persons,  because  it  would  destroy,  in  effect,  all  provisions  against 
suicide,  and  that,  hence,  as  is  the  case  in  the  exercise  of  the  police 
power  of  a  State,  the  law  must  be  sustained  as  a  benefit  to  the  greater 
number  notwithstanding  that  it  may  work  a  hardship  in  isolated  in- 
stances. 

Jt  occurs  to  me  that  our  prohibition  laws  have  some  analogy  to 
this  question.  If  the  legislature  of  a  State  would  enact  a  law  in- 
structing the  executive  power  to  destroy  every  brewery  or  distillery 
in  a  State,  that  law  would  not  hold  water,  any  more  than  a  law 
directly  punishing  an  insane  person  or  his  family  for  any  act  he 
might  do.  But  if  the  law  prohibits  the  manufacture  of  beer  or 
whisky  in  a  State,  it  may  as  effectually  destroy  my  brewery  or  dis- 
tillery as  if  the  sheriff's  posse  went  there  and  razed  it  to  the  ground, 
and  yet  laws  of  this  nature  had  been  upheld  in  several  States,  not- 
withstanding the  fact  that  the  traffic  in  liquors  was  lawful  at  the 
time  the  investment  of  millions  was  made,  which  are  swept  away  by 
the  after-eriacted  law.  Such  laws  are  sustained  because  they  involve 
the  exercise  of  the  police  power  of  the  State,  in  which  the  loss  of  the 
few  cannot  be  permitted  to  outweigh  the  benefit  to  the  many. 

Xow,  then,  why  should  not  the  Fraternal  Beneficiary  Associations 
be  sustained  in  exercising  their  police  power,  when  the  members 
have  agreed  to  be  subjected  to  the  exercise  of  that  power  in  the  enact- 
ment of  new  laws  and,  as  a  matter  of  fact,  have  enacted  the  new 
laws  themselves?     I  make  this  suggestion  for  what  it  may  be  worth. 

FEDERAL  COURTS. 

As  stated  in  the  beginning  of  this  paper,  the  Federal  Courts  have 
never  passed  definitely  on  the  question  under  examination. 

Lloyd  vs.  Supr.  Lodge,  98  Fed.  R.  66,  Second  Appeal,  107  Fed. 
R.  70,  is  cited  as  holding  that  an  after-enacted  suicide  law  was 
invalid.  It  does  not.  If  anything,  it  implies  that  a  properly  enacted 
law  is  valid,  provided  that  no  vested  rights  are  interfered  with.  It 
is  held  that  the  law  in  question  was  never  legally  enacted,  and  that 
Jit  have  been  the  end  to  the  whole  question.     But  it  further  held 
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that,  where  a  member  had  used  intoxicants  to  such  an  extent  that 
he  was  moribund,  a  new  law  passed  after  he  had  reached  the  mori- 
bund state  providing  that  no  policy  should  be  paid  when  death  was 
the  result  of  excessive  drinking  could  not  affect  this  particular  mem- 
ber;  in  other  words,  that  he  had  acquired  a  vested  right  to  drink 
himself  to  death  of  which  he  could  not  be  deprived  in  the  last  stages 
of  the  process.  The  assignment  of  error  founded  on  the  invalidity 
of  the  after-enacted  law  per  sc  is  expressly  overruled,  and  the  Kuts- 
cher,  Trebbe  and  Domes  cases  cited  to  support  the  ruling. 

The  question  has  come  before  the  Federal  Courts  in  connection 
with  the  American  Legion  of  Honor  cases.  I  do  not  believe  that 
these  cases  illustrate  the  principle,  and  decline  to  discuss  them. 

A  case  has  been  decided  in  the  Circuit  Court  of  the  United  States 
at  Detroit,  upholding  the  validity  of  after-enacted  suicide  law. 
(Brown  vs.  Royal  League,  October,  1004.)  And  the  writer  had 
the  same  question  with  the  same  result  in  the  Circuit  Court  of  the 
United  States  at  Memphis  in  the  case  of  King  vs.  Maccabees.  But 
neither  of  these  two  cases  have  been  appealed  from  that  point,  nor 
have  they  been  reported. 

It  may  be  remarked  in  passing  that  the  Federal  Courts  will  most 
probably  apply  the  law  of  the  State  where  the  contract  was  made, 
as  construed  by  the  highest  tribunal  of  that  State.  If  so,  we  are 
safe  in  most  States,  as  shown  in  this  paper. 

Supreme  Council  vs.  Getz.  112  Fed.  R.  119,  where  the  case  is 
decided  directly  on  the  decision  of  the  Supreme  Court  of  Pennsyl- 
vania in  the  Hale  case  and  where  the  authority  of  Assurance  Soc. 
vs.  Clement,  140  U.  S.  226,  is  cited  for  this  course.  To  the  same 
effect  are  the  Ritter  and  the  Jarman  cases  decided  by  the  U.  S.  Su- 
preme Court. 

This  leaves  only  the  Jarman  case  to  be  considered. 

Knights  Templars  vs.  Jarman,  187  U.  S.  197,  23  Supr.  Ct.  R.  108. 

This  case  arose  in  Missouri  and  was  removed  to  the  Federal  Cir- 
cuit Court  at  St.  Louis  on  account  of  diverse  citizenship.  The  main 
feature  of  the  case  involved  the  applicability  of  the  State  statute, 
providing  that  suicide  should  not  be  a  defense  against  a  life  policy. 
A  minor  question  was  whether  the  defendant  had  the  right  to  relieve 
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itself  by  an  after-enacted  law  from  the  re-payment  of  all  assess- 
ments paid  in.  Knights  vs.  Jarman,  95  Fed.  70,  Same,  Court  of 
Appeals,  104  Fed.  638. 

Both  the  trial  Court  and  Court  of  Appeals  held  that  the  after- 
enacted  law  was  invalid,  and,  from  the  opinion  of  the  Court  of 
Appeals  and  the  cases  cited  in  support,  it  would  appear  that  the 
decision  was  against  the  validity  of  after-enacted  laws  in  general. 
But  the  sting  is  taken  away  by  the  statement  of  the  case  in  the 
Supreme  Court  where  it  is  said  that  the  amendment  was  as  follows : 

'Policies  of  membership  may  be  issued  upon  a  basis  of  benefits 
*     *     *     etc' 

This  language,  of  course,  could  not  affect  policies  which  had  been 
issued  previously,  and  the  Supreme  Court  bases  its  decisions  squarely 
upon  the  fact  that  the  amendment  had  no  reference  whatever  to 
policies  then  in  existence  and.  therefore,  could  not  affect  them. 

If  so,  the  Jarman  case  is  not  an  authority  against  the  validity  of 
after-enacted  laws,  but  rather  an  authority  for  the  proposition  that 
Fraternal  Beneficiary  Associations  should  not  attempt  to  amend  their 
laws  without  consulting  some  competent  fraternal  lawyer,  a  proposi- 
tion to  which  we  will  all  assent  most  heartily." 

Note. — Some  late  cases  have  been  decided,  since  this  paper  was  prepared,  that 
bear  upon  the  very  important  and  interesting  questions  discussed.  See  Shack 
vs.  Supreme  Lodge  Fraternal  Brotherhood,  Supreme  Court  of  California,  Feb- 
ruary, 1909,  99  Pac.  989.  See,  also,  Cooley's  Briefs  on  Insurance,  subject,  "By- 
Laws,"  etc.  Hardy's  Fraternal  Society  Law,  subject,  "After  Enacted  Laws." 
Supreme  Council  Royal  Arcanum  vs.  McKnight,  238  111.  349. — Editor. 


THE   CANCELLATION,   SURRENDER   AND    RESCISSION    OF    BENE- 
FIT  CERTIFICATES. 

An    address    by    Mr.    William    D.    McNulty    of    New    York    City,    N.    Y., 

General  Counsel   for  the   Catholic   Women's  Benevolent  Legion, 

read  before  the  Law  Section  at  its  annual   meeting  held 

in   Buffalo,   N.   Y.,   in   August,    1907. 

Mr.  MeNulty's  address  was  as  follows : 

"In  studying  the  cancellation,  recission  and  surrender  of  benefit 
certificates,  I  found  it  necessary  to  review  the  whole  range  of  law 
relating  to  benefit  Societies.  In  the  discussion  of  this  subject  we 
are  concerned  with  the  misrepresentations  and  concealments  at  the 
time  of  the  application  for  membership,  the  conduct  of  the  member 
and  the  acts  of  the  Society  throughout  the  existence  of  the  contract, 
until  the  death  of  the  member. 

To  get  a  clear  understanding  of  any  subject,  we  should  know  its 
history,  what  currents  or  forces  there  are  that  lead  up  to  its  present 
condition.  If  we  were  to  study  the  history  and  the  development  of 
Fraternal  Societies,  even  those  having  benevolent  features,  we  might 
trace  them  back  to  very  ancient  times,  for  instance  to  the  early 
records  of  the  Roman  law,  where  Christian  congregations  had  formed 
themselves  into  "benefit  and  burial  Societies,"  so  as  to  escape  perse- 
cution by  the  Roman  government.  We  find  traces  of  these  Socie- 
ties in  ancient  Greece,  in  Israel  and  in  Babylonia.  We  also,  in  later 
days,  find  Friendly  Societies  in  France  and  England,  for  the  relief 
and  maintenances  of  their  members.  But  a  study  of  these  Societies 
does  not  assist  us  to  an  understanding  of  the  law  relating  to  the 
Fraternal  Insurance  Societies  of  our  own  time.  They  were  not  Fra- 
ternal Insurance  Societies  as  we  understand  the  terms  today,  with 
subordinate  branches  and  a  central  governing  body,  but  were  mostly 
local  benefit  or  relief  Societies,  such  as  are  now  found  in  many  of  our 
cities  and  towns.  These  Societies  are  classed  in  England  with  the 
labor  unions,  political  clubs,  building,  loan  and  banking  Societies, 
and  would  hardly  come  within  the  requirements  of  the  Insurance  De- 
partment of  any  State  of  this  country. 

25 
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The  organization  of  the  Ancient  Order  of  United  Workmen  forty 
years  ago,  with  its  co-operative  plan  of  insurance,  uniting  its  mem- 
bership through  a  system  of  subordinate  lodges,  was  a  novel  theory 
of  insurance,  differing  essentially  from  all  plans  or  schemes  of  insur- 
ance that  had  preceded  it. 

The  confused  order  or  state  of  the  law  as  it  was  first  applied  to 
the  relation  of  the  member  to  the  Society,  was  inevitable.  The  Courts 
did  not  comprehend  early  the  plan  of  these  Societies,  and  treated 
the  contract  or  engagement  of  the  member  with  the  Society  in  the 
same  manner  as  one  holding  a  policy  in  an  old  line  company,  which 
was  organized  and  carried  on  for  profit,  rather  than  for  the  sole 
benefit  of  the  members  and  their  dependents.  I  am  afraid,  too,  that 
the  Courts  had  little  assistance  from  the  lawyers  who  conducted  the 
early  litigations. 

Our  Fraternal  Insurance  Societies  do  not  seek  to  introduce  any 
new  principle  into  the  law,  and  we  shall  have  little  trouble  if  we  im- 
press the  Courts  with  the  fact  that  our  members  are  contracting  with 
each  other,  not  for  profit,  but  for  mutual  and  equal  benefit ;  and  that 
the  relationship  of  all  our  members  is  one  of  equality,  allowing  only 
for  a  grading  of  the  members  according  to  the  risks  incurred  and 
benefits  expected,  and  requiring,  too,  truthfulness  and  frankness  in 
every  phase  of  the  relationship. 

At  the  outset  of  my  study  I  met  a  most  bewildering  confusion 
of  terms.  Cancellation,  surrender,  rescission,  forfeiture,  abandon- 
ment, avoidance, — all  of  these  terms  are  used  to  denote  acts  which 
are  almost  similar  in  their  nature,  and  all  of  them  have  from  time 
to  time  been  applied  by  the  courts  to  conditions  which  were  prac- 
tically identical.  So  first  I  shall  try  to'  distinguish  these  terms  as 
applied  to  benevolent  Societies,  and  then  give  a  brief  review  of  the 
law  applying  to  each. 

"Cancellation"  as  applied  to  the  subject  of  insurance  generally 
is  the  termination  of  the  contract  by  either  party,  without  the  con- 
sent i  >f  the  other,  and  without  any  act  on  the  part  of  the  other  afford- 
.  grounds  for  such  cancellation.  Tn  this  sense,  the  contract  can 
only  be  cancelled  if  a  provision  to  that  effect  is  contained  in  the 
writing  which  expresses  the  contract,  that  is,  the  policy.  While 
this  provision  nearly  always  appears  in  fire  policies,  and  sometimes 
in  guaranty  and  general  liability  policies,  it  is  almost  unknown  in 
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life  policies  or  benefit  certificates,  and  hence  in  this  aspect  it  is  unim- 
portant in  the  law  governing  benevolent  Societies.  As  we  shall  see 
presently,  cancellation  has  gradually  acquired  a  wider  significance, 
in  which  it  is  of  great  importance. 

"Rescission"  may  be  defined  as  the  termination  of  the  contract 
by  either  party  for  acts  occurring  at  or  previous  to  the  time  of 
making  the  contract.  In  this  view  it  closely  resembles  forfeiture, 
and  in  fact  the  line  of  demarcation  between  rescission  for  misrepre- 
sentation of  either  party,  and  forfeiture  by  reason  of  fraud  is  almost 
undiscernable.  while  both  are  similar  to  avoidance.  The  distinction 
seems  to  be  that  forfeiture  is  some  act  of  the  member  occurring  after 
the  contract  is  entered  into,  by  reason  of  which  his  right  to  the  in- 
surance is  lost,  while  avoidance  and  rescission  are  confined  to  cases 
where,  by  reason  of  some  condition  or  action,  the  contract  has  never 
been  validly  concluded. 

"Surrender"  is  the  giving  up  by  the  insured  of  his  policy  or  cer- 
tificate, in  pursuance  of  its  terms,  either,  for  another  policy  or  certif- 
icate differing  in  its  terms  and  conditions,  or  for  the  actual  value 
of  the  policy  in  cash. 

These  may  be  called  academic  definitions,  but  the  Courts  have 
often  misapplied  the  various  terms.  Notably,  in  the  decisions  of  the 
Courts  cancellation  apparently  is  held  to  mean  any  termination  of 
the  contract  by  the  insurer,  either  with  or  without  cause,  and 
whether  provided  for  in  the  contract  or  not.  Thus  we  read  of  can- 
cellation for  fraud,  cancellation  by  the  insolvency  of  the  insurer,  and 
so  on. 

Cancellation. 

Beginning  then  with  cancellation. 

One  instance  of  the  cancellation  of  the  contract,  peculiar  to 
Mutual  Benefit  Societies,  rests  on  the  relation  of  the  member  to  the 
Society.  The  contract  of  the  member  of  a  Fraternal  organization 
may  be  said  to  be  two-fold;  so  far  as  it  is  a  union  with  the  other 
members,  it  may  be  styled  a  contract  of  membership,  while  the  agree- 
ment with  the  Society  itself  for  the  benefit  to  be  paid,  may  be  de- 
scribed as  a  contract  of  insurance.  These  two  agreements  in  reality 
constitute  but  a  single  contract,  and  the  breach  or  termination  of  one 
usuallv  suffices  to  terminate  the  other.     Thus,  where  a  member  has 
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been  expelled  for  a  breach  of  any  by-law  of  the  Society,  even  though 
it  has  n«.  connection  with  the  insurance,  such  expulsion  will  cancel  the 
contract  of  insurance.  (Karcher  vs.  Supreme  Lodge,  137  Mass. 
368;  La  Fond  vs.  Deems.  81  N.  Y.  507;  Harrington  vs.  Workmen's 
Benevolent  Society.  70  Ga.  340.)  It  is  necessary,  to  he  sure,  that 
the  expulsion  be  regular  and  legal,  that  there  shall  he  a  definite 
offense  against  one  of  the  by-laws,  that  the  accused  have  notice  and 
an  opportunity  to  be  heard,  and  that,  in  the  words  of  the  law,  the 
verdict  be  founded  oh  evidence.  But  given  these  conditions,  the 
right  of  the  member  to  insurance  is  lost  by  his  expulsion.  (  Wachtel 
vs.  Noah  Widows,  etc.  84  X.  Y.  28;  Glardon  vs.  Supreme  Lodge. 
50  Mo.  App.  45;  Otto  vs.  Journeyman  Tailors,  75  Calif.  308.  But 
see  the  case  of  Mulroy  vs.  Supreme  Lodge,  28  Mo.  App.  463.) 

The  certificate  may  also  be  cancelled  for  any  fraud  on  the  part  of 
the  member  in  procuring  it.  Whenever  the  Society  discovers  that 
the  member  has  been  guilty  of  fraud  in  obtaining  the  contract,  it 
may  cancel  the  certificate  and  avoid  any  liability  after  it  is  cancelled. 
This  is  usually  accomplished  by  means  of  a  suit  in  equity,  on  the 
ground  that  there  is  no  remedy  at  law.  and  that  the  insurer  may 
suffer  irreparable  injury.  (Phoenix  Life  Insurance  Co.  vs.  Bailey, 
13  Wall.  616;  Aetna  Life  Insurance  Co.  vs.  Smith,  jt,  Fed.  Rep. 
31S.  )  The  rule  of  the  Federal  Courts  seems  to  be  that  such  an 
action  must  be  brought  before  the  death  has  occurred,  on  the  ground 
that,  after  the  death  of  the  member,  the  Society  has  a  complete 
remedy  at  law,  as  it  may  resist  an  action  to  collect  the  insurance  by 
a  defense  of  fraud  in  the  making  of  the  contract. 

As  to  whether  the  action  may  be  continued  where  the  death  occurs 
after  its  commencement  but  before  its  determination,  the  decisions 
are  not  clear,  but  it  is  generally  held  that  equity  having  assumed  jur- 
isdiction, will  hold  it  to  do  justice  between  the  parties,  even  after 
the  happening  of  events  which  might  originally  have  prevented  the 
bringing  of  the  suit  in  equity.  (  Riggs  vs.  Union  Life  Insurance 
(".,.  [29  Fed.  Rep.  207;  Mutual  Life  Insurance  Co.  vs.  Blair,  130 
Fed.  Rep.  971.) 

Thi>  rule  of  the  Federal  Courts  seems  to  be  followed  in  a  majority 
of  the  Slate-,  although  some  States  have  adopted  a  different  rule. 
In  Michigan,  for  instance,  the  rule  is  that  a  suit  in  equity  will  lie, 
even  after  the  occurrence  of  a  loss.     (John  Hancock  Life  Insurance 
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Co.  vs.  Dick,  114  Mich.  33J.)  In  New  York,  on  the  other  hand, 
it  has  been  held  that  such  a  suit  will  lie  only  on  clear  proof  that  the 
insurer  will  suffer  irreparable  loss  unless  the  contract  is  cancelled. 
(Globe  Mutual  Life  Insurance  Co.  vs.  Reals,  79  N.  Y.  202.) 

The  defense  usually  advanced  to  an  action  by  the  Society  to  cancel 
the  certificate  for  fraud  or  misrepresentation,  is  that  the  Society  has 
done  some  act  amounting  to  a  waiver  or  estoppel. 

The  distinction  between  waiver  and  estoppel  is  slight  hut  clear. 

A  waiver  may  be  defined  as  a  voluntary  relinquishment  or  aban- 
donment of  some  right  or  advantage.  While  the  principle  may  not 
be  easily  classified,  it  may  be  said  that,  if  the  words  and  acts  of  the 
insurer  reasonably  justify  the  conclusion  that  with  full  knowledge 
of  the  facts  it  intended  to  abandon  or  not  to  insist  on  the  particular 
right  or  advantage,  a  waiver  is  established,  which  if  it  once  exists 
can  never  be  revoked. 

The  doctrine  of  estoppel  is  that  the  society  may  be  precluded  by 
its  acts  or  conduct  from  asserting  a  right  to  the  detriment  or 
prejudice  of  a  member,  who,  entitled  to  rely  on  such  conduct,  has 
acted  on  it. 

Strictly  speaking  estoppel  is  invoked  more  frequently  in  insur- 
ance law  than  waiver.  (  Draper  vs.  Oswego  Relief  Association.  190 
N.  Y.  12.) 

Another  ground  of  cancellation  of  the  certificate,  which  might 
more  properly  he  termed  a  forfeiture,  is  the  violation  by  the  insured 
of  the  by-laws  of  the  Society.  Thus  where  the  by-laws  of  the  Society 
provide  that  only  persons  of  certain  occupations  are  eligible  to  mem- 
bership, any  person  who  enters  upon  a  forbidden  employment  thereby 
forfeits  his  rights  under  the  policy.  In  a  recent  case  decided  by  the 
Supreme  Court  in  New  York  State,  it  was  held  that  the  act  of  a 
member  of  a  Fraternal  Society  in  becoming  a  switchman,  which  was 
deemed  by  the  by-laws  an  extra  hazardous  and  forbidden  occupation, 
worked  a  cancellation  of  the  contract,  and  this  irrespective  of  whether 
or  not  the  by-law  was  passed  before  or  after  the  admission  of  the 
member.  (Gienty  vs.  Knights  of  Columbus.  55  Misc.  98.  But  see 
Ayers  vs.  Order  of  United  Workmen.  188  X.  Y.  280.) 

Failure  on  the  part  of  the  insured  to  pay  the  assessments  of  pre- 
miums stipulated  in  the  contract,  is  of  course  not  so  much  a  cancel- 
lation of  the  policy  as  a  forfeiture  by  breach.     While  some  States 
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require  life  insurance  companies  to  give  notice  to  their  policy-holders 
before  the  premiums  are  due,  there  is  no  such  requirement  in  the 
case  of  benevolent  Societies,  and,  in  view  of  the  fact  that  the  by- 
laws usually  provide  when  assessments  are  due,  and  that  in  m<  >st 
cases  the  assessments  are  levied  monthly,  no  necessity  for  such  notice 
is  apparent. 

The  insolvency  of  the  insurer  will  work  a  cancellation  of  all  out- 
standing- policies.  Rut  the  company  must  be  adjudicated  insolvent, 
or  a  receiver  appointed  on  the  ground  of  insolvency.  Tn  such  cases 
the  reserve  fund,  if  any  there  be.  is  to  be  distributed  to  the  members 
in  proportion  to  the  amounts  paid  in  by  them.  (Commonwealth  vs. 
Mass.  Mutual  Life  Co.  119  Mass.  45;  Taylor  vs.  North  Star  Asso- 
ciation, 46  Minn.  198;  Carr  vs.  Union  Mutual  Life  Association.  33 
Mo.  App.  291.  But  see  Insurance  Commissioner  vs.  People's  Fire 
Insurance  Co.  68  Vt.  51.) 

The  question  of  cancellation  for  lack  of  insurable  interest  rarely 
arises  in  the  case  of  benevolent  Societies,  as  the  rule  of  Fraternal 
Societies  requires  a  member  to  apply  personally  for  insurance,  and 
as  it  has  been  held  almost  universally  that  the  insurable  interest 
of  a  person  in  his  own  life  is  unlimited,  and  he  may  make  whom  he 
chooses  his  beneficiary,  subject  to  the  restrictions  contained  in  the 
charter  and  by-laws  of  the  Society  and  the  laws  of  the  State.  (Loomis 
vs.  Eagle  H.  &  L.  Co.,  6  Gray  (Mass.)  396.) 

If  it  may  happen  that  a  Society  issues  a  policy  to  one  person  on 
the  life  of  another;  then,  in  such  a  case,  the  beneficiary  who  takes 
''lit  the  insurance  has  no  insurable  interest,  and  the  contract  is  void 
ah  initio.  (Conn.  Life  Co.  vs.  Schaefer  94  U.  S.  457.)  But  where, 
as  in  the  case  of  a  certificate  taken  out  by  a  creditor,  the  interest  is 
extinguished,  a  different  state  of  facts  exists,  and  while  the  law  is 
still  somewhat  unsettled,  most  jurisdictions  have  held  that,  where 
the  contract  is  valid  at  its  inception,  it  continues  valid,  and  the 
person  named  as  beneficiary  may  collect  the  insurance  on  the  death 
of  the  insured,  even  though  his  insurable  interest  no  longer  exists. 
1  Killer  vs.  Smith.  70  Md.  26]  ;  Olmstead  vs.  Keves.  85  X.  Y.  593.) 
This  rule  has  been  applied  in  the  case  of  a  divorced  wife,  even  where 
the  divorce  was  granted  for  her  misconduct,  but  this  was  on  a 
straight  life  policy  where  the  beneficiary  had  a  vested  interest. 
(Gregg  vs.  Gregg,  78  Miss.  443.)      Whether  the  same  rule  would 
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apply  to  a  case  on  a  mutual  benefit  certificate,  where  the  beneficiary 
has  no  vested  interest,  may  be  questioned.  Reasoning  from  analogy, 
it  might  be  assumed  that  in  such  a  case  the  divorce  would  cut  off 
the  rights  of  the  wife,  as  in  many  states  it  cuts  off  her  right  of  dower, 
and  it  is  evidently  on  this  ground  that  a  recent  Indiana  case  has  held 
the  second  wife  of  the  deceased  member  entitled  to  the  proceeds  of 
the  policy  or  certificate  as  against  the  divorced  wife  who  was  the 
original  beneficiary. 

It  may  be  pertinent  here  to  devote  a  moment  to  the  question  of 
what  is  a  vested  right  or  interest.  In  one  sense  it  may  be  said  that 
any  right  or  interest  must  necessarily  be  vested,  in  order  to  be  a 
right. 

But  a  vested  right  or  interest,  as  distinguished  from  one  which 
is  contingent  or  expectant,  may  be  said  to  be  a  right  that  is  so  fixed 
in  the  person  claiming  it  as  to  be  incapable  of  being  divested  save 
by  some  act  of  the  party  himself. 

In  old  line  insurance  the  interest  of  a  beneficiary  is  said  to  be 
vested,  either  on  the  theory  that  the  contract  of  the  insurer  is  made 
with  him,  the  insured  acting  only  as  his  agent,  as  has  been  held  by 
some  courts,  or  on  the  theory  that  the  issuance  of  the  policy  creates 
a  trust  for  the  beneficiary,  which  cannot  be  destroyed  without  his 
consent;  (Harley  vs.  Heist.  86  Ind.  196;  Pingrey  vs.  National  Life 
Insurance  Co.  144  Mass.  381.)  The  beneficiary  of  a  fraternal  cer- 
tificate on  the  other  hand  has  merely  a  contingent  interest,  both 
from  the  fact  that  his  rights  depend  on  the  member's  complying 
with  the  by-laws  of  the  Society,  and  from  the  further  fact  that  under 
the  by-laws  of  almost  every  Society,  and  even  by  statute  in  some 
States,  his  rights  may  be  destroyed  without  his  consent,  by  the  desig- 
nation of  a  new  beneficiary.  (Halft  vs.  Supreme  Council.  113  Cal. 
91  ;  Holland  vs.  Taylor,  11 1  Ind.  125.) 

It  has  been  recently  held  in  New  York,  that  the  beneficiary  under 
a  benefit  certificate  may,  by  contract  with  the  member,  and  for  a 
valuable  consideration  passing  to  the  member,  become  possessed  of  a 
vested  interest  in  the  certificate.  (Stronge  vs.  Knights  of  Pythias, 
189  N.  Y.  346.) 

Where  the  cancellation  of  the  contract  is  legal,  it  cuts  off  all  the 
rights  of  the  insured  and  his  beneficiary.  (Albany  Life  Insurance 
Co.  vs.  Keating.  46  111.  394.) 
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But  where  the  Society  attempts  to  cancel  the  certificate  without 
adequate  grounds,  what  is  the  remedy  of  the  member?  Apparently 
he  has  four : 

First,  he  may  treat  the  cancellation  as  a  nullity,  tender  his  assess- 
ments, then  after  his  death  his  beneficiary  may  sue  and  recover  on 
the  certificate.  (  Supreme  Council  vs.  Black,  123  Fed.  Rep.  650;  Met. 
Life  Co.  vs.  McCormick,  19  Ind.  App.  49;  Mutual  Reserve  Co.  vs. 
Taylor,  99  Ya.  208.) 

Second,  he  may  sue  in  a  court  of  equity  for  reinstatement,  (Day 
vs.  Conn.  G.  L.  Co.,  45  Conn.  480;- Kerns  vs.  Prudential,  11  Pa. 
Superior  Court,  209)  although  in  some  States  it  has  been  held  that 
an  action  at  law  will  not  lie  for  the  reason  that  the  cancellation  is 
ineffective,  and  is  at  most  a  notice  that  the  Society  will  in  the  future 
refuse  to  carry  out  its  contract.  (Langan  vs.  Supreme  Council,  174 
X.  Y.  266;  Porter  vs.  American  Legion  of  Honor,  183  Mass.  326.) 

Third,  he  may  treat  the  cancellation  as  a  rescission  of  the  con- 
tract, and  sue  to  recover  the  assessments  paid  (Supreme  Council  vs. 
Black,  123  Fed.  Rep.  650;  Yan  Werden  vs.  Equitable,  99  Iowa 
621)  ;  and 

Fourth,  he  may  sue  for  breach  of  contract,  and  recover  the  actual 
value  of  the  certificate  at  the  time  of  the  attempted  cancellation; 
although  in  at  least  one  jurisdiction  it  has  been  decided  that  a 
Fraternal  Society,  being  a  mere  trustee,  is  not  responsible  in  damages 
for  a  breach  of  contract  to  insure.  (Lovell  vs.  St.  Louis  Co.  in 
U.  S.  264;  Ebert  vs.  Mutual  Reserve,  81  Minn.  116;  Barney  vs. 
Dudley.  42  Kan.  212.) 

Rescission. 

Passing  to  the  rescission  of  the  contract,  we  find  that  there  are 
two  principal  grounds  for  rescinding  the  contract;  first,  fraud  on 
either  side  in  its  making,  and  second,  an  attempt  by  the  Society  to 
scale  down  its  benefits  or  increase  its  rates,  that  is.  where  the  rates 
are  increased  to  an  unreasonable  extent. 

In  the  first  case,  where  the  fraud  is  on  the  part  of  the  Society, 
the  insured  may  recover  the  entire  amount  of  premiums  paid, 
although  a  few  jurisdictions  hold  that  the  actual  cost  of  the  insur- 
ance should  be  deducted  for  the  time  the  certificate  has  been  in  force. 
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(McKay  vs.  X.  Y.  Life,  121  Calif.  270;  Moore  vs.  Mut.  Reserve, 
121  X.  V.  App.  Div.  335.)  Where  the  fraud  is  on  the  part  of  the 
member,  the  Society  may  maintain  its  action  without  returning  the 
premiums  paid,  and  the  insured  cannot  recover  them.  (lledden 
vs.  Kniffin,  136  Mass.  229;  Bostwick  vs.  Mut.  Life.  1  i(>  Wise.  302.  ) 

The  second  point,  the  power  of  the  Association  to  decrease  it- 
benefits  or  increase  its  rates,  has  not  yet  been  definitely  decided  by 
many  jurisdictions,  and  the  law  in  respect  to  it  in  almost  all  the  States 
may  he  said  to  be  in  a  formative  state.  In  many  jurisdictions,  notably 
Illinois.  Kansas.  Texas,  Missouri,  Massachusetts,  and  Ohio,  as  well 
as  in  the  Federal  Circuit  Courts,  the  rule  is  laid  down  that  where 
the  contract  is  by  its  terms  made  subject  to  after-enacted  by-laws, 
the  Society  may  increase  its  assessments,  and  the  member  cannot 
rescind.  (Fullenwider  vs.  Supreme  Council, 180  111.  621  ;  Miller  vs. 
National  Council.  76  Pacific  Rep.  (Kan.)  830;  Brower  vs.  Supreme 
Lodge,  74  Mo.  App.  490;  Duer  vs.  Supreme  Council.  21  Texas  Civ. 
Rep.  493;  Steuve  vs.  Grand  Lodge,  5  Ohio  Circuit  Rep.  471.;  Messer 
vs.  A.  O.  U.  W.  180  Mass.  321.)  On  the  other  hand,  in  North 
Carolina  and  California  the  right  to  increase  the  assessments  is  not 
conceded.  (Strauss  vs.  Mut.  Reserve.  126  X.  C.  971:  Hogan  vs. 
Pacific  Endowment  Rank.  99  Cal.  248)  while  Xew  York  has  as  yet 
no  definite  decision  on  the  point  from  its  highest  court.  But  see 
Mock  vs.  Supreme  Council.  121  X.  Y.  App.  Div.  474;  and  compare 
Wright  vs.  Maccabees.  48  Misc.  X.  Y.  586.) 

In  nearly  all  jurisdictions  the  right  to  amend  the  by-laws  so  as  to 
decrease  the  amount  of  the  benefit  payable  is  denied. 

In  discussing  the  rescission  of  the  contract,  the  rights  of  the  bene- 
ficiary must  be  considered.  In  Fraternal  Societies  we  have  seen  that 
the  beneficiary  has  no  vested  interest,  and  in  many  States  it  is  pro- 
vided by  law  that  the  beneficiary  may  be  changed  without  his  con- 
sent. Where  either  by  rule  of  law  or  by  express  contract  with  the 
member,  the  beneficiary  obtains  a  vested  interest,  the  member  can 
neither  rescind,  surrender  nor  abandon  his  certificate  so  as  to  cut  off 
the  beneficiary's  rights,  without  the  latter's  consent. 

Surrender. 

Turning  to  the  question  of  surrender,  we  find  that  surrender 
strictly  defined   is   held   to  lie  only   the  giving  up  of  the  policy  in 
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accordance  with  the  terms  thereof,  either  in  cash  or  for  another 
policy,  such  as  exchanging  a  straight  life  policy  for  a  paid  up  or 
endowment  policy.  Few  mutual  benefit  Societies  have  provisions 
for  more  than  one  character  of  certificate,  but  on  the  other  hand, 
many  Societies  issue  certificates  of  different  amounts,  and  the  by-laws 
and  certificates  usually  allow  the  member  to  surrender  one  of  one 
grade  or  amount  for  another.  In  like  manner  the  member  is  required 
to  surrender  his  certificate  in  order  to  change  his  beneficiary.  Both 
these  subjects  are  usually  fully  covered  in  the  by-laws  of  each  Society, 
and  nearly  every  one  has  a  different  procedure  for  their  accom- 
plishment. To  discuss  the  effect  of  these  by-laws,  and  the  effective- 
ness of  the  various  attempts  that  have  been  made  to  comply  with 
them,  belongs  rather  to  a  discussion  of  the  law  relating  to  the 
changes  of  beneficiaries,  and  the  effect  of  the  by-laws  of  the  Societies. 

Abandonment. 

The  last  term  to  be  considered  is  abandonment.  The  member 
may  abandon  his  membership  at  any  time,  and  thereby  abandon  his 
certificate,  by  allowing  his  assessments  to  lapse.  The  by-laws  of 
assessment  Societies  usually  provide  also  for  the  voluntary  with- 
drawal of  the  member.  In  these  cases  his  interest  in  the  certificate 
of  course  ceases. 

In  the  case  of  old  line  insurance,  where  the  beneficiary  has  a  vested 
interest,  his  rights  cannot  be  so  cut  off  without  his  consent,  but  as 
the  interest  of  a  beneficiary  under  a  benefit  certificate  is  merely  con- 
tingent, his  rights  do  not  survive  an  abandonment  of  the  certificate 
by  a  member. 

///   Conclusion. 

The  Courts,  I  find,  were  often  misled  by  the  use  of  terms  in  the 
certificates  and  in  the  by-laws  of  Fraternal  Societies,  which  had  been 
commonly  used  by  commercial  insurance  companies  to  describe  dis- 
similar conditions.  Why  not  adopt  new  and  distinct  terms  and  ex- 
pressions for  the  use  of  Fraternal  Insurance  Societies,  so  as  to  avoid 
this  confounding  of  the  different  plans  of  insurance  by  the  Courts? 
We  represent  here  over  four  millions  of  members,  our  Societies  paid 
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out  last  year  over  sixty  million  dollars.  Surely,  considering  the 
numbers  and  amounts  involved,  the  work  seems  important  enough 
for  such  action." 

NOTE. — In  suit  to  cancel  release  tender  of '  amount  paid  must  be  pleaded. 
Supreme  Council  Knights  and  Ladies  vs.  Apman  ( lnd.  App.)  80  X.  E.  640; 
as  to  Right  to  cancel  benefit  certificate,  see  Arnhorst  vs.  National  Union  179  111. 
486;  as  to  measure  of  damages  where  insurance  contract  is  wrongfully  cancelled, 
see  Gwaltney  vs.  Provident  Savings  Assn.,  132  N.  C.  925;  as  to  general  right 
of  cancellation  see  Travelers'  Protective  Assn.  vs..  Dewey,  34  Tex.  Cir.  App.  419. 
— Editor. 


THE   INCONTESTABLE    CLAUSE    IN    LIFE    INSURANCE. 

An  address   by  Mr.  William  B.  Risse  of  Carthage,  111.,   General  Attor- 
ney for  the  Court  of  Honor,  read  before  the  Law  Section 
at    its    annual    meeting    held    at    Put-in-Bay, 
Ohio,  in  August,    1908. 

Mr.  Risse's  address  was  as  follows: 

"Why  a  life  insurance  contract  should  be  incontestable  at  all,  must, 
perhaps  always  remain  a  puzzle.  At  this  time  we  have  contracts 
incontestable  after  live  years,  three  years,  two  years  and  one  year 
from  date  of  issue,  as  well  as  those,  which,  by  their  terms,  are  in- 
contestable from  date  of  issue  and  if  the  craze  continues,  the  future 
may  evolve  a  contract  which  requires  neither  application  nor  medical 
examination,  and  will  yet  he  absolutely  incontestable. 

The  origin  of  the  "incontestable"  clause  in  insurance  contracts  is 
fatherless.  No  one.  "so  far  as  I  am  able  to  learn,  is  willing  to  own  it. 
.  It  is  safe  to  assume,  however,  that  it  was  born  in  the  manager's  office 
f  some  old  line  company,  where  anxiety  for  new  business  was  the 
chief  concern.  And,  of  course,  all  "plunging"  by  the  old  liners  for 
the  sake  of  competition,  is  eagerly  followed  by  the  average  Fraternal. 
A  bull  in  a  china  shop  is  no  more  annoying  and  out  of  place  than 
is  the  incontestable  clause  in  a  life  insurance  contract. 

Generally  speaking,  fraud  in  making  a  contract  of  insurance,  has 
the  effect,  in  the  absence  of  any  incontestable  provisions,  of  vitiating 
the  contract  and  it  seems  well  settled,  that  the  insertion  of  a  clause 
providing  that  the  contract,  after  a  certain  period  from  its  date,  shall 
be  incontestable  for  fraud,  has  the  effect,  when  the  period  is  not  un- 
reasonably short,  of  precluding  the  insurer  after  the  lapse  of  the 
period,  from  pleading  such  fraud  as  a  defense.  Such  a  clause  will 
be  deemed  proper  and  effectual,  on  the  theory  that  it  gives  the  in- 
sured a  guaranty  against  a  possible  defense  to  defeat  the  claim  and 
at  the  same  time  is  of  benefit  to  the  insurer  in  that  it  gives  him 
time  for  investigation  as  to  whether  the  contract  shall  remain  in 
effect.  But  there  seems  some  doubt  as  to  whether  a  contract  pro- 
viding for  incontestability  from  date  of  issue,  as  against  fraud  in  its 
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procurement,  is  valid  and  whether  it  prevents  the  insurer  from  set- 
ting up  such  a  defense,  it  being  held  in  some  instances  that  such  a 
clause  is  void  as  against  sound  morality  and  public  policy.  It  pos- 
sible, Courts  will  construe  the  language  of  an  incontestable  clause  as 
not  intending  to  include  fraud.  In  Wheelton  vs.  Hardistv.  8  El.  & 
Bl.  232,  a  provision  rendering  a  contract  incontestable,  was  inter- 
preted to  mean  that  it  was  incontestable  subject  to  the  implied  ex- 
ception of  personal  fraud.  This  doctrine  seems  to  be  followed  in 
Mass.  Mut.  Ben.  Assn.  vs.  Robinson,  104  Ga.  256.  where  it  was  said 
that  "a  police  providing  generally  that  it  should  be  incontestable  from 
its  date,  hut  silent  on  the  subject  of  defending  upon  the  grounds 
originating  in  fraud,  would  still  be  a  valid  contract ;  the  waiver 
the  right  to  defend  on  the  ground  of  fraud  not  being  the  subject  of 
express  stipulation,  the  law  would  imply  that  the  insurer  intended 
to  reserve  to  himself  the  right  of  defend  upon  that  ground." 

In  Patterson  vs.  Nat.  Premium  Mutual  Life,  100  Wis.  118.  the 
policy  contained  a  clause  providing.  "This  policy  is  absolutely  in- 
contestable from  the  date  of  its  delivery  and  acceptance,  except  for 
non-payment  of  premiums  or  mis-statement  of  age."  The  insurer, 
among  other  grounds  of  defense,  claimed,  that  the  evidence  tended 
to  show  fraud  on  part  of  the  insured  when  he  applied  for  the  policy, 
for  the  purpose  of  thereafter  committing  suicide  and  defrauding  the 
company.  The  Court  declined  to  sustain  the  defense  of  fraud' on  the 
ground  that  it  was  not  apparent,  and  that  there  was  no  evidence 
which  would  justify  the  submission  of  fraud  to  the  jury  and  that  the 
incontestable  clause  would  seem  to  bar  the  defense.  A  clause  similar 
to  that  in  the  Patterson  case,  was  construed  in  Massachusetts  in  the 
case  of  Reagan  vs.  Union  Mut.  Life.  (Dec.  1,  1905)  76  N.  E.  217. 
The  action  was  brought  on  a  policy  issued  to  plaintiffs  intestate. 
The  defendant  answered  that  the  policy  was  obtained  by  fraud  of 
the  insured.  The  incontestable  provision  was.  "this  policy  is  incon- 
testable from  date  of  issue  for  any  cause,  except  non-payment  1  1 
premium."'  On  the  trial  the  plaintiff  made  a  prima  facie  case  and 
rested,  counsel  stating  to  the  Court  that  "no  question  of  health  or 
fraud,  such  as  is  set  up  in  the  answer,  is  open  to  the  defendant  under 
this  incontestable  clause."  Defendant  then  offered  to  prove  that  the 
insured  made  material,  false  and  fraudulent  representations  prior  to 
the  issuing  of  the  policy,  which  would  be  sufficient  to  avoid  it  f<  r 
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fraud,  which  representations,  it  was  claimed,  were  made  orally  to 
the  medical  examiner  for  the  purpose  of  having'  him  write  them  in 
his  report  to  the  company,  and  that  he  did  so  and  that  the  insured 
made  these  misrepresentations  for  the  purpose  of  securing  the  insur- 
ance and  that  the  policy  was  issued  in  gtxxl  faith  relying  on  such 
false  representations.  The  Court  ruled  against  the  admission  of  such 
evidence  and  directed  a  verdict  for  the  plaintiff.  The  only  question 
raised  in  the  Supreme  Court,  was,  whether  evidence  of  such  fraud 
was  admissible  as  a  defense  under  the  policy.  The  Court  says,  that 
this  case,  unlike  the  numerous  cases  in  which  the  incontestability 
clause  takes  effect  only  after  a  future  specified  time,  like  Wright  vs. 
Mut  Ben.  Life  Assn.  118  N.  Y.  237;  22  N.  E.  186;  6  L.  R.  A.  731 ; 
Clement  vs.  X.  Y.  Life,  101  Tenn.  22;  46  S.  W.  561  ;  42  L.  R.  A. 
247,  and  others  cited, — that  in  this  case  it  must  be  assumed  that  the 
policy  was  issued  on  the  faith  of  the  fraudulent  representations, 
without  discovery  of  fraud,  and  without  an  opportunity  to  discover 
it  before  making  the  contract.     Quoting  from  the  opinion: 

**It  is  true  that  it  might  have  declined  to  issue  a  policy  until  it 
should  take  time  to  investigate  the  matter  represented.  If  it  had 
postponed  making  the  contract  for  a  considerable  time,  and  had  in- 
vestigated the  subjects  to  which  these  representations  related,  and 
had  then  issued  the  policy,  inserting  in  it  a  provision  that,  having 
made  an  examination  of  the  material  matters  stated  by  the  insured, 
it  was  so  far  convinced  of  the  truth  of  his  statements  that  it  would 
waive  its  right  afterwards  to  set  up  fraud  as  a  defense  to  the  claim, 
a  different  question  would  have  been  presented.  It  might  then 
appear  that  the  contract  was  not  induced  by  reliance  upon  fraudulent 
representations,  but  by  an  investigation  which  the  defendant  con- 
ducted and  on  which  it  relied.  There  is  nothing  to  show  that  the 
policy  was  not  issued  immediately  upon  the  receipt,  by  the  company, 
the  report  containing  the  false  statement.  The  company  was  not 
bound  to  postpone  the  making  of  the  contract.  It  had  a  right  to 
enter  into  it.  relying  upon  the  report  which  was  founded  on  the  false 
representation-." 

The  language  of  the  Court  seems  to  indicate  that  it  was  in  doubt 

as   to   whether  the  incontestable  clause  did.  or  did   not,   impliedly 

excepl    fraud  though  they  seemed  inclined  to  take  the  latter  view  as 

probable  meaning,  and  say  that  in  either  view  the  evidence 
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shoufd  have  been  admitted,  because,  even  if  there  was  no  implied 
exceptions  as  to  the  defense  of  fraud,  yet  it  is  contrary  to  the  policy 
of  the  law  to  permit  parties  to  stipulate  that  a  policy  should  be  in- 
contestable for  fraud  from  its  date.  Mass.  Ben.  Assn.  vs.  Robinson, 
104  Ga.  256,  heretofore  cited  and  Welch  vs.  Union  Central,  108  la. 
224,  announce  the  same  doctrine  as  to  public  policy,  but  in  neither 
case  was  the  doctrine  pertinent  to  the  issues,  as  the  incontestable 
clause  considered  therein,  did  not  contain  such  a  stipulation.  As 
indicating  that  the  contrary  doctrine  as  announced  in  the  Patterson 
case  will  not  prevail  generally,  these  cases  are  of  interest. 

The  Supreme  Court  of  Tennessee,  in  Union  Central  Life  vs.  Fox, 
106  Tenn.  347;  61  S.  W.  62,  questions  the  position  taken  by  the 
Iowa  Court  as  to  the  immediate  operation  of  an  incontestable  clause 
and  suggests,  that  if  a  limit  of  one  year  may  be  made,  that  any  other 
period,  longer  or  shorter,  may  be  fixed  with  equal  propriety  and 
holds  that  where  a  clause  providing  that  "except  as  hereinbefore 
provided  the  policy  shall  be  incontestable  for  any  cause  except  mis- 
statement of  age,"  that  all  defenses  except  those  embraced  in  the 
incontestable  clause  are  waived  and  that  fraud  in, procuring  the  policy 
is  nut  available  as  a  defense. 

In  Murray  vs.  State  Mutual  Life,  48  Atl.  800  (R.  I.),  the  action 
was  to  recover  on  two  policies.  Plaintiff  set  up  in  his  declaration 
that  the  policies  by  the  terms  were  incontestable  after  two  years  from 
date  of  issue  and  that  the  two  years  had  elapsed.  The  defendant 
filed  pleas  in  bar,  to  the  effect  that  certain  false  and  fraudulent 
answers  were  made  by  the  insured  in  his  application  and  that  de- 
fendant relied  thereon  to  its  injury.  The  plaintiff  demurred.  The 
matter  was  before  the  Supreme  Court  of  Rhode  Island  on  the  demur- 
rer. The  incontestable  clause  in  each  policy  was  as  follows :  "This 
policy  shall  be  incontestable  after  two  years  from  the  date  of  issue 
provided  the  premiums  are  paid  as  agreed."  The  main  question 
raised  by  the  demurrer  was  whether  the  defendant  could  set  up  the 
defense  it  had  interposed.  Held ;  that  the  contention  that  defendant 
was  entitled  to  plead  in  bar  to  the  action,  that  the  insured  made 
false  and  fraudulent  answers  in  his  application  and  because  the  in- 
contestable clause  was  void  as  condoning  fraud  and  as  against  public 
policv,  cannot  be  sustained,  since  the  clause  simply  imposed  a  reason- 
able limitation  <>n  the  time  in  which  fraud  could  be  established. 
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In  Sexton  vs.  National  Life,  90  Pac.  Rep.  58,  (-May  6,  1907) 
the  policy  provided  that  it  should  be  void  if  the  insured  committed 
suicide  within  two  years  from  the  date  thereof.  The  policy  was 
issued  December  7,  1899.  A  year  from  that  date  the  second  year's 
premium  was  paid.  On  January  15,  1901,  the  company's  board  of 
directors  adopted  new  policy  forms,  including  the  class  in  which 
insured  was  written,  in  which  the  limit  of  non-liability  for  suicide 
was  changed  to  one  year.  On  April  24,  1901,  insured  committed 
suicide.  It  was  conceded  by  both  parties  to  the  suit  that  the  company 
had  power  to  change  the  contract  but  plaintiff  below  contended  that 
the  change  was  retroactive  and  hence  did  not  apply  to  insured's 
policy,  and  that  the  company  was  liable  notwithstanding  the  express 
provision  against  suicide  within  two  years.  Held,  that  the  change 
did  not  affect  existing  contracts. 

In  Austin  vs.  Mutual  Reserve  Fund  Life  Assn.  132  Fed.  Rep. 
555.  the  application  and  the  policy  itself  provided  that  the  policy 
should  not  take  effect  until  delivery  to  the  insured  while  in  gi  >od 
health,  nor  until  the  first  payment  was  made  thereon  while  the  in- 
sured was  in  good  health.  A  further  provision  made  it  incontestable 
after  three  years  from  date,  except  for  non-payment  of  premium  and 
mis-statement  of  age.  Insured  was  not  in  good  health  at  the  time 
the  policy  was  delivered  and  the  first  premium  paid.  Held,  that 
from  the  time  the  first  premium  was  received  the  policy  became  in- 
contestable even  with  reference  to  all  questions  arising  in  connection 
with  the  delivery  of  the  policy  and  the  payment  of  the  first  premium 
and  that  the  fact  that  the  insured  was  not  in  good  health  at  the  time 
of  the  delivery  of  the  policy  and  the  payment  of  the  premium,  was 
not  a  defense  available  to  the  company.  On. a  rehearing  (142  Fed. 
Re]».  398  )  the  case  was  a  second  time  affirmed  against  the  company, 
the  Court  holding  that  while  it  was  shown  that  insured  was  not  in 
good  health  when  the  policy  was  delivered,  nor  when  the  application 
was  made,  that  the  company  did  not  rely  upon  false  and  fraudulent 
representations  and  that  no  contractual  relations  ever  existed  between 
the  applicant  and  the  company,  and  yet,  they  hold  that  to  sustain  the 
company's  contention  would  be  to  nullify  the  incontestable  clause, 
and  that  the  clause  must  be  construed  to  mean  that  if  the  policy 
does  not  mature  or  terminate  within  three  years,  but  during 
that   time   is  outstanding  in   the   hands  of   the   insured,   and   is   not 
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utterly  void  upon  its  face,  and  is  not  avoided  by  the  company,  but  is 
acted  upon  by  both  parties  as  a  subsisting  contract,  it  is  "in  con- 
tinuous force''  within  the  true  meaning  of  the  clause. 

Although  it  seems  old  line  companies  are  largely  responsible  for 
the  existence  of  the  incontestable  clause,  and  have  strenuously  con- 
tended in  the  Courts  that  it  does  not  mean  what  it  says  and  that  it 
does  not  prevent  the  insurer  from  relying  on  fraud  in  the  procure- 
ment of  the  policy,  the  New  York  Life  in  at  least  one  case  decided 
it  had  no  defense,  paid  the  full  amount  due  with  interest  and  costs 
and  then  brought  action  in  deceit,  for  recovery  of  the  money  so  paid 
with  damages.  See  X.  Y.  Life  vs.  Weaver's  Admr.  (  Ky.  1902)  70 
S.  AY.  Rep.  628.  The  policy  was  procured  by  fraud  in  that  the  in- 
sured and  the  company's  medical  examiner  formed  a  conspiracy  to 
obtain  insurance.  The  policy  contained  a  clause  rendering  it  incon- 
testable (but  from  what  date  is  not  apparent  from  the  reported 
case).  Fraud  was  not  asserted  until  suit  was  brought,  but  the  com- 
pany seems  not  to  have  relied  upon  it  but  paid  the  full  amount  due 
and  the  cause  was  dismissed.  Afterwards  the  company  brought  an 
action  in  deceit  for  the  recovery  of  the  money  paid  and  for  damages. 
The  Supreme  Court  held  that  where  an  insurance  policy  was  pro- 
cured by  fraud,  the  fact  that  it  was,  by  its  terms,  incontestable,  did 
not  preclude  the  insurer  from  rescinding  it  for  fraud  within  a  reason- 
able time  after  discovering  the  fraud  on  surrender  of  the  premiums 
received,  and  that  where  it  did  not  elect  to  rescind  the  same  during 
the  life  of  the  insured,  and  on  his  death  under  an  impression  that  it 
could  not  defend  an  action  on  the  policy,  paid  the  same,  it  was  not 
entitled  to  maintain  an  action  against  insured's  administrator  for 
deceit  to  recover  the  money  paid  and  other  damages. 

In  Schmertz  vs.  U.  S.  Life  Ins.  Co.  118  Fed.  250,  the  policy  pro- 
vided, among  other  things,  that  it  should  take  effect  on  payment  of 
the  first  premium,  and  that  failure  to  make  payment  of  any  sub- 
sequent premium,  which  were  payable  annually,  when  due,  should 
render  the  contract  null  and  void,  and  that  if  it  should  become  void, 
all  payments  should  be  forfeited.  Also,  that  after  two  years  from 
its  date,  if  the  premiums  were  duly  paid  as  stipulated,  the  liability 
of  the  company  should  not  be  disputed.  The  court  held,  that  in 
view  of  the  provisions  as  to  non-payment  of  any  subsequent  premium. 
the  second  provision  mentioned  could  not  be  construed  to  preclude 
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the  company   from  disputing-  liability  or  from  forfeiting  the  policy 
for  non-payment  of  the  third  annual  premium. 

In  Pacific  Mutual  Life  vs.  Galbraith,  91  S.  W.  204,  the  policy 
contained  a  provision  that  it  "shall  lapse  and  be  void  if  any  premium 
or  installment  thereon  is  not  paid  as  therein  provided,  and  then  all 
previous  payments  shall  be  forfeited  to  the  company."  The  policy 
further  provided  that  it  would  be  incontestable  after  two  years  from 
its  date  provided  that  the  premiums  were  paid.  The  second  annual 
premium  was  due  January  1,  1903,  and  was  not  paid.  On  January  2 
of  that  year,  the  deceased,  in  order  to  procure  reinstatement,  furnished 
a  certificate  for  that  purpose  in  which  he  represented  himself  to  be 
in  good  health.  He  died  February  14th  from  tuberculosis  com- 
plicated with  Bright's  disease.  The  company  contended  that  the 
policy  was  void  because  of  the  misrepresentation  made  in  the  health 
Certificate,  and  that  the  company  had  two  years  from  that  time  within 
which  to  contest  the  policy  on  the  ground  of  fraud.  Plaintiff  con- 
tended that  the  provisions  of  the  policy,  making  it  incontestable  after 
two  years  from  date,  began  with  the  date  of  the  policy.  Held,  that 
the  policy  became  terminated  on  the  failure  to  pay  the  second  annual 
premium  and  that  it  was  not  revived  until  the  furnishing  of  the 
health  certificate,  and  that,  therefore,  the  insurance  which  deceased 
held  at  the  time  of  his  death  began  to  run  on  the  date  the  company 
accepted  the  certificate  of  health,  and  that  the  company  had  the  right, 
to  contest  the  insurance  on  the  ground  of  fraud,  reversing  the  case 
in  favor  of  the  company. 

In  Thompson  vs.  Fidelity  Mutual  Life.  92  S.  W.  1098,  the  policy 
required  payment  of  premium  on  the  30th  day  of  the  months  of 
March,  June,  September  and  December  of  every  year.  The  policy 
was  issued  March  30,  1896,  and  insured  died  January  14,  1904. 
being  in  default  for  the  premium  due  December  30  of  the  previous 
year.  Some  days  after  his  death  this  premium  was  tendered  to  the 
company's  agent  and  refused.  Thirty-six  premiums  were  due  on 
the  policy  between  its  issue  and  insured's  death,  of  which  seven  were 
accepted  after  they  were  flue  and  it  was  insisted  by  the  plaintiff  below 
that  this  established  a  course  of  dealing,  which  exempted  the  insured 
from  prompt  payment  of  premium  when  due.  The  policy  provided 
that  after  three  vears.  if  the  payments  required  are  made  when 
due.  the  policy  should  he  incontestable.     Held,  that  the  manner  of 


LAW   SBCTIOX   PAPERS 


43 


receiving  payment  of  premiums  disclosed  no  such  habitual  course  of 
dealing  as  would  justify  the  insured  in  assuming  that  the  company 
would  not  insist  upon  a  forfeiture  of  the  policy  if  he  failed  of  prompt 
payment,  and  the  incontestable  clause  was  construed  to  mean,  only, 
that  it  would  be  incontestable  for  causes  other  than  non-payment  of 
premiums,  but  that  it  in  no  way  relieves  the  insured  from  prompt 
pavment.  but  on  the  contrary  expressly  stipulates  that  they  should 
be  promptly  paid  during  the  whole  peril  >d. 

In  Northwestern  Mutual  vs.  Montgomery  et  al.,  43  S.  E.  79,  the 
incontestable  clause  provided  that,  if  "death  shall  accrue  later  than 
three  years  from  the  date  hereof,  the  liability  of  the  company  shall 
not  be  disputed  on  the  ground  of  any  statement  in  the  application, 
except  in  case  of  actual  fraud."  This  case  seems  to  have  been  sub- 
mitted to  the  jury  on  the  sole  question  of  fraud  as  affecting  the  policy 
under  its  terms.  The  applicant  warranted  that  he  had  not,  since 
childhood,  had  mental  derangement,  nervous  disease,  dizziness,  fits, 
epilepsy,  convulsions,  etc.  The  evidence  showed  beyond  doubt  that 
most  of  these  statements  were  untrue  and  that  the  insured  was  sub- 
ject to,  and  had  suffered  from  nearly  all  of  these  diseases  and  in 
addition  thereto  had,  what  is  known  as  "tobacco  heart."  He  even- 
tually died  in  an  insane  asylum.  It  was  shown  that  the  insurer  relied 
largely  upon  the  statements  in  the  application  in  determining  whether 
to  issue  the  policy  and  that  it  had  acted  on  the  false  statements  to  its 
in  jury.  Plaintiff  relied  solely  upon  the  incontestable  clause.  Judg- 
ment was  rendered  for  the  plaintiff  in  the  full  amount  claimed.  The 
Supreme  Court  of  Georgia  reversed  the  judgment,  holding  that  the 
company  was  free  to  set  up  the  fraud  and  thus  avoid  the  clause. 

In  Bromley's  Admr.  vs.  Washington  Life,  92  S.  W.  17.  the  con- 
tract seems  to  have  been  a  wagering  contract,  the  beneficiary  had  n<  1 
insurable  interest  in'  the  life  of  the  insured  and  could  not  recover. 
The  plaintiff  insisted  that  it  was  not  a  wagering  contract  and  that  it 
contained  a  clause  making  it  incontestable  after  one  year  and  that 
the  company  could  not  rely  upon  the  defense  of  wagering  contract. 
But  the  Court  held  that  the  parties  to  an  illegal  contract  cannot,  by 
stipulating  that  it  shall  be  incontestable,  tie  the  hands  of  the  Court 
and  compel  it  to  enforce  contracts  which  are  illegal  and  void. 

In  a  late  Illinois  case,  Peoria  Life  Assn.  vs.  Hines.  132  111.  App. 
042.  it  is  held  that  the  defense  that  statements  made  in  an  applica- 
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tion  for  insurance  are  warranties  and  were  false,  cannot  be  made  to  a 
policy  which  contains  an  incontestable  clause.  The  only  defense 
which  will  defeat  such  a  policy  is  that  of  fraud  in  the  procurement 
thereof.  The  main  defense  in  this  case  was  that  the  statements  made 
by  the  applicant  were  warranties  and  that  they  were  false.  The  de- 
fendant below  introduced  testimony  which  tended  to  show  that  the 
applicant  had  been  afflicted  with  various  diseases  prior  to  making  her 
application;  but  there  was  also  evidence  to  show  that  she  was  at 
that  time  in  good  health  and  that  she  did  not  know  or  believe  that 
she  had  ever  been  afflicted  with  any  of  such  diseases  in  any  sensible 
form.  The  Court  seems  to  take  the  position,  which  is  doubtless 
correct,  that  where  the  application  declares  the  statements  therein  to 
be  warranties,  yet.  if  other  parts  of  the  same  instruments  show  that 
a  strict  warranty  was  not  intended,  that  such  parts  will  govern,  and 
that  the  clause  "that  this  policy  shall  be  incontestable  from  the  date 
oi  issue  except  for  fraud.'*  should  be  construed  to  mean  that  the 
statements  in  the  application  were  not  intended  to  be  warranties. 
And  that  therefore  such  construction  must  prevail  as  will  protect 
the  insured  from  the  obligation  of  strict  warranty  and  that  the  in- 
contestable clause  was  inserted  in  the  contract  to  cover  any  errors 
or  mis-statements  in  the  application.  Quoting  from  the  opinion, 
"the  policy  in  this  case  could  only  be  contested  for  fraud.  In  order 
to  sustain  the  defense  of  fraud  it  is  necessarv  to  show  not  only  that 
the  statements  in  the  application  were  untrue,  but  that  they  were 
known  by  the  insured  so  to  be.  and  that  the  alleged  omissions  were 
made  intentionally  and  with  fraudulent  design.  The  incontestable 
clause  would  seem  to  effectually  bar  any  other  defense,  for  if  this 
clause  be  not  altogether  a  glittering  generality,  put  in  for  no  purpose 
except  to  induce  men  to  insure,  it  would  seem  that  it  must  cover  the 
mis-statements  or  omissions  as  are  here  alleged.  *  *  *  In 
view  of  the  fact  that  the  company  intended  to  issue  an  incontestable 
policy  it  should  have  taken  the  time  necessarv.  before  issuing  this 
policy,  to  investigate  the  statements  made  in  the  application."  Af- 
firmed. 

To  the  same  effect  is  Federal  Life  vs.  Flanigan,  134  111.  App.  599. 

Collin's  Executor  vs.  Metropolitan  Life.  133  111.  App.  326,  was  a 
case  in  which  the  policy,  among  other  things,  provided  that  after  two 
years   it   should   be   incontestable   except    for  non-payment  of  pre- 


LAW   SECTION    PAPERS  45 

miums.  Deceased  paid  all  premiums  as  they  became  due.  In  June, 
1902,  he  was  indicted  for  murder  in  Pennsylvania,  afterwards  tried, 
convicted  and  hung.  After  the  conviction,  the  company  with  full 
knowledge  of  the  facts  received  four  quarterly  premiums  on  the 
policy.  It  seems  that  plaintiff  first  brought  suit  in  Pennsylvania. 
(  Collin's  Admr.  vs.  Metropolitan  Life,  27  Pa.  Superior  353.)  The 
defendant  set  up  the  facts  related,  as  a  bar  to  recovery,  and  the 
Court  of  Common  Pleas  decided  that  public  policy  forbade  a  recov- 
ery .on  the  policy.  From  this  adjudication  the  plaintiff  appealed  to 
the  Supreme  Court  of  Pennsylvania,  which  Court  decided  that  the 
facts  set  up  constituted  a  good  defense  and  that  the  Court  of  Com- 
mon Pleas  had  properly  discharged  the  rule  for  judgment  and  dis- 
missed the  appeal  without  prejudice. 

Suit  was  next  brought  on  the  same  policy  in  the  Circuit  Court  oi 
Conk  County,  Illinois,  in  March,  1906,  where  the  defendant  pleaded 
to  the  declaration,  first,  the  conviction  and  execution  for  murder; 
second,  as  a  bar  to  plaintiff's  recovery  the  former  adjudication  in 
Pennsylvania.  Plaintiff  demurred  to  the  plea,  demurrer  was  over- 
ruled, the  plaintiff  electing  to  abide.  The  Court  gave  judgment 
against  the  plaintiff  for  costs.  From  this  judgment  appeal  was  taken 
to  the  Appellate  Court. 

The  contention  of  the  appellant  was  that  the  insurer's  liability  was 
not  avoided  on  the  ground  of  public  policy,  by  the  fact  that  insured 
was  executed  for  murder,  because  by  the  terms  of  the  contract  it 
was  incontestable  at  the  time  of  his  death,  and,  that  the  plea  of 
former  adjudication  was  insufficient,  since  the  judgment  of  the  Penn- 
sylvania Court  was  not  final,  hence  not  a  bar  to  the  action.  Appellee 
took  the  position  that  it  is  contrary  to  public  policy  to  permit  recovery 
on  the  life  contract  of  one  who  is  executed  for  a  crime.  The  Court 
after  stating  the  doctrine  of  public  policy  deals  with  the  incontestable 
clause  as  follows :  "There  is  in  the  case  before  us  an  incontestable 
clause  in  the  policy  sued  upon.  But  if  it  be  true,  as  we  think  it 
must  be  held,  in  view  of  the  weight  of  authority,  that  the  execution 
of  the  insured  upon  conviction  of  murder  is  not  one  of  the  risks  cov- 
ered by  the  policy,  then  the  incontestable  clause  should  not  be  re- 
garded as  applicable  to  a  risk  of  such  character  not  insured  against 
under  the  policy.  The  effect  to  be  given  such  a  clause  in  a  case  like 
the  present,  execution  for  the  crime  of  murder,  may  reasonably  differ. 
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we  think,  from  that  given  it  in  a  case  where  the  assured  takes  his 
own  life.  In  the  latter  case,  the  self  destruction  has  sometime  been 
regarded  as  not  precluding  recovery,  in  view  of  an  incontestable 
clause,  and  there  are  cases,  where  death  as  the  result  of  the  criminal 
act  of  the  insured,  has  not  precluded  recovery  under  a  policy  having 
an  incontestable  clause,  on  the  ground  that  the  clause  was  an  agree- 
ment not,  that  the  insured  would  pay  the  amount  of  the  policy,  if 
the  insured  committed  suicide  or  lost  his  life  by  his  own  criminal 
action,  but  an  agreement  that  no  defense  would  be  made  to  the  policy 
after  a  certain  time  had  elapsed.  *  *  *  We  are  of  opinion,  that 
if  in  accordance  with  what  we  regard  as  the  weight  of  authority. 
public  policy  forbids  recover}-  by  the  personal  representatives  of  an 
insured  executed  for  murder,  the  same  public  policy  would  forbid 
recoverv  under  an  incontestable  clause  of  the  same  contract.  The 
subject,  is  not  free  from  difficulty,  but  we  are  of  opinion,  after  care- 
ful consideration,  that  as  the  law  now  stands,  the  plaintiff  will  not 
be  entitled  to  recover,  and  the  judgment  of  the  Circuit  Court  will 
therefore  be  affirmed." 

From  this  judgment,  the  administrator  brought  error  to  the 
Supreme  Court,  where  the  Court  reversed  the  judgments  of  the  Cir- 
cuit and  Appellate  Courts,  and  remanded  the  case  with  directions 
to  sustain  the  demurrer  of  the  plaintiff  below,  to  the  special  pleas  of 
the  defendant  company. 

The  Court's  opinion,  after  discussing  the  doctrines  of  public  policy 
and  attainder  of  blood,  concludes  that  the  question  "is  to  be  deter- 
mined by  our  own  local  rules  of  public  policy.  In  view  of  these 
rules  as  evidenced  by  our  constitution  and  the  statutes  above  referred 
to.  we  conclude  that  the  execution  of  the  assured  for  crime,  is  no 
defense  against  an  action  upon  a  life  insurance  policy,  held  by  the 
person  executed,  in  the  absence  of  a  stipulation  exempting  the  com- 
pany from  liability  for  a  death  from  this  cause.  In  view  of  the 
conclusions  we  have  reached  upon  the  question  already  discussed, 
the  effect  of  the  incontestable  clause  In  this  policy  becomes  of  no 
importance  and  need  not  be  further  alluded  to. 

Consideration  of  the  foregoing  cases,  involving  rules  on  con- 
struction affecting  old  line  insurance,  seems  necessary  in  order  to 
trace  the  doctrine  relating  to  incontestable  clauses  and  to  ascertain 
upon  what  theory  the  same  doctrines  are  made  to  apply  to  beneficiary 
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insurance.  Only  those  cases  have  been  given,  which  seem  clearly  to 
announce  the  position  of  the  Courts  on  the  points  referred  to.  The 
cases  affecting  Fraternals  are  as  yet  few.  for  the  reason  that  mosl 
of  us  have  steered  clear  of  the  perplexities  of  incontestability  and 
the  rest  of  us  are  sincerely  wishing  that  we  had. 

In  Fraternal  Union  of  America  vs.  Ziegler,  (Ala.)  39  So.  Rep. 
751,  the  certificate  provided  that  the  insured  should  be  subject  to  the 
then  existing  laws  of  the  Association  as  well  as  those  subsequently 
adopted.     At  the  bottom  of  the  certificate  the  member  signed  and 
accepted  it  under  this  language:     "I  hereby  accept  the  terms  of  this 
certificate  and  the  conditions  thereof,  delivered  to  me  this  Sept.   I, 
1897,  and  the  terms  of  the  constitution  of  the  Supreme  Lodge  of 
Fraternal  Union  of  America  and  the  by-laws  of  the  Lodge  of  which 
I  am  a  member.     I  also  acknowledge  receipt  of  a  copy  of  the  con- 
stitution of  the  Order."     At  the  time  Ziegler  became  a  member  the 
Society's  laws  provided  that  they  might  be  amended.     The  suicide 
clause  provided  that  in  case  the  member  should  die  by  his  own  hand, 
the  certificate  should  be  null  and  void  and  all  payments  made  thereun- 
der, as  well  as  all  rights  and  benefits,  forfeited.     The  incontestable 
clause  in  the  constitution  was  as  follows :  "All  certificates  issued  by 
the  Supreme  Lodge  shall  be  incontestable  after  two  years  from  their 
respective  dates,  except  as  to  agreements,  representations  and  war- 
ranties on  the  part  of  the  frater  in  relating  to  age.  occupation  and 
use  of  alcoholic  stimulants;  provided  that  the  frater  shall  have  com- 
plied with  the  requirements  of  this  constitution  and  by-laws."     It 
was  conceded  that  Ziegler  was  a  member  for  more  than  two  years. 
Quoting  from   the  opinion:      "The  benefit   certificate   in   this   case 
provided  among  other  things,  which  entered  into  and  formed  a  part 
of  the  contract  for  insurance,  that  the  insured  should  be  subject  not 
only  to  the  existing  laws  of  the  Association,  but  also  such  as  might 
be  thereafter  adopted.     That   it   was  competent   for  the  parties  to 
enter  into  Vuch  a  contract  cannot,  as  a  proposition  of  law,  be  ques- 
tioned; and  any  rule  or  law  adopted  by  the  Association,  subsequent 
to  the  contract,  and  which  is  within  its  charter  powers  and  does  not 
violate  the  law  of  the  State  as  to  impairing  the  obligation  of  contracts, 
will  be  as  binding  between  the  parties  as  if  such  law  had  been  in 
existence  at  the  time  of  the  making  of  the  contract.     *     *  The 

benefit  certificate  issued  by  the  defendant  Association  and  the  founda- 
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tion  of  this  suit,  contained  a  provision  that  the  policy  should  be  for- 
feited if  the  insured  came  to  death  by  his  own  hands.  *  *  * 
At  the  time  of  the  issuance  of  said  benefit  certificate,  the  constitution 
of  defendant  association  contained  a  provision  that  all  certificates 
issued  by  the  Supreme  Lodge  shall  be  incontestable  after  two  years 
from  their  respective  dates,  with  certain  exceptions;  suicide  not 
being  one  of  them.  Subsequent  to.  and  more  than  two  years  after 
the  date  of  the  issuance  of  the  benefit  certificate  in  this  case,  the 
Association  adopted  a  by-law.  whereby  it  was  provided  that  in  case 
of  death  by  suicide  by  any  member  of  the  Association  only  one-third 
of  the  amount  of  the  insurance  on  the  life  of  such  member  would  be 
paid  by  the  Association.  The  theory  of  the  plaintiff  is  that  such 
subsequent  law.  so  adopted  by  the  Association,  had  no  binding  force 
or  effect  on  the  insured  in  this  case,  for  the  reason  that  to  give  it 
f(  iree  would  be  to  take  away  a  vested  right ;  and  it  argued  that  such 
vested  right  resulted  from  the  incontestable  clause  existing  in  the 
constitution  at  the  date  of  the  issuance  of  the  benefit  certificate.  The 
logical  and  reasonable  deduction  from  this  argument  would  lead  to 
the  conclusion  that  the  insured  had  the  right,  after  the  lapse  of  two 
years,  from  the  date  of  the  issuance  of  the  certificate,  to  elect  the 
mode  and  manner  of  his  death,  and.  by  suicide,  to  terminate  the  life 
expectancy,  which  was  in  the  contemplation  of  the  parties  and 
entered  into  and  formed  the  basis  of  the  contract  of  insurance. 
Moreover,  the  argument,  when  analyzed  and  carried  to  its  legitimate 
conclusions,  would  leave  no  field  of  operation  for  the  provision  in 
the  contract,  relative  to  the  adoption  by  the  Association  of  subse- 
quent rules  and  laws  for  the  government  of  its  members.  It  cannot 
be  doubted  that  the  law,  which  was  here  adopted  by  the  Association 
and  set  up  by  the  defendant  in  its  pleas,  was  not  only  a  reasonable 
one,  but  also  beneficial  to  all  its  members,  including  tlje  insured  in 
this  case.  Conceding,  for  the  sake  of  argument,  that  the  incon- 
testable clause  contained  in  the  constitution  was  applicable  to  cases 
of  suicide,  still  the  provision  contained  in  the  benefit  certificate,  in 
reference  to  the  adoption  of  subsequent  laws,  by  the  Association  is 
more  specific,  and,  if  a  conflict  between  the  two  exists  the  latter 
mid  prevail  and  for  the  reason,  if  no  better  could  be  given,  by 
such  construction  a  field  of  operation  would  be  given  to  both  pro- 
visions.    We  are  of  the  opinion  that  the  adoption  of  the  subsequent 
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law  by  the  defendant  Association  did  nut  impair  the  obligation  of 
the  contract  as  entered  into  by  the  parties  at  the  time  it  was  made. 
(  Reversed  and  remanded;  two  of  the  judges  concurring 
and  two  concurring  in  the  conclusion  reached,  without  being  com- 
mitted to  all  that  is  said  in  the  opinion.) 

In  Childress  vs.  Fraternal  Union  of  America,  82  S.  W.  (Tenn.) 
832,,  the  main  question  turned  upon  the  suicide  and  incontestable 
clauses.     The  former  is  as  follows : 

"If  any  member  holding  a  benefit  certificate  issued  by  this  Order 
and  while  in  good  standing  shall  die  by  his  own  hands,  that  t*, 
commit  suicide,  whether  sane  or  insane,  the  indemnity  to  be  paid  to 
the  beneficiary  shall  be  one-third  of  the  amount  otherwise  due  under 
such  member's  certificate  had  death  resulted  from  natural  cause," 
etc. 

The  incontestable  clause  relied  on  to  obviate  the  suicide  clause  is 
as  follows : 

"All  certificates  issued  by  the  Supreme  Lodge  shall  be  incon- 
testable after  two  years  from  their  respective  dates  except  as  to 
agreements,  representations,  and  warranties  on  the  part  of  the  frater 
in  relation  to  age,  occupation,  and  use  of  alcoholic  stimulants; 
provided  that  the  frater  shall  have  complied  with  the  requirements 
of  this  constitution  and  by-laws." 

Under  the  proofs  and  findings  of  the  jury,  there  could  be  no 
question  but  what  the  insured  committed  suicide,  so  that  the  only 
question  left  for  the  consideration  of  the  Supreme  Court  on  appeal 
was,  whether  suicide  is  embraced  within  the  terms  of  the  exception 
contained  in  the  incontestable  clause. 

The  Court  says  :  "The  contention  of  the  company  that  the  in- 
contestable clause  abrogates  and  renders  null  the  suicide  clause  after 
the  expiration  of  two  years  cannot  be  sustained  under  the  language 
and  terms  of  the  constitution  and  by-laws.  The  incontestable  clause 
in  the  policy  is,  in  substance,  that  the  validity  of  the  policy  will  not 
be  questioned  after  the  expiration  of  two  years,  except  upon  the 
grounds  of  false  answers  made  in  the  application  as  to  age,  occu- 
pation, and  the  use  of  alcoholic  stimulants.  Upon  these  grounds 
it  may  be  questioned  at  any  time.  But  the  suicide  clause  is  not  one 
which  enters  into  the  original  validity  of  the  contract,  but  one  which 
defeats  the  right  of  recovery  after  the  full  existence  of  the  contract 
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is  established.  The  incontestable  clause  has  no  reference  to  the 
suicide  clause,  and  the  latter  is  in  no  wise  affected  by  the  former. 
If  the  insured  commits  suicide  after  the  expiration  of  two  years  from 
the  date  of  the  policy,  the  effect  is  the  same  as  if  it  occurred  within 
two  years.  *  *  *  We  are  of  the  opinion  that,  while  the  policy 
in  this  case  becomes  incontestable  after  two  years,  except  upon  the 
grounds  stated,  still  it  was  in  force  according  to  its  terms,  and  these 
terms  are  plain  and  explicit,  that  the  beneficiary,  in  case  of  suicide  of 
the  assured,  shall  be  entitled  to  recover  only  one-third  of  the  amount 
to  which  she  would  have  been  entitled  if  the  insured  had  died  a 
natural  death;  and  it  is  shown  that  this  amount  is  $679.58,  the 
amount  for  which  judgment  was  rendered  in  the  Court  below,  and 
which  was  tendered  into  Court.  It  is  therefore  ordered  that  the 
judgment  of  the  Court  below  be  affirmed,  with  costs,  and  without 
paying  interest,  and  the  cause  is  remanded  to  the  Court  below  to 
pay  out  the  fund  after  costs  are  satisfied." 

In  Royal  Circle  vs.  Achterrath,  204  111.  549,  68,  N.  E.  492 ;  63 
L.  R.  A.  452,  the  certificate  of  membership  provided  that  if  the 
member  should  commit  suicide  sane  or  insane,  the  certificate  should 
thereby  be  rendered  null  and  void.  The  incontestable  clause  con- 
tained in  the  by-laws  was  as  follows : 

"After  two  years  from  the  date  of  a  certificate,  the  member, 
continuing  in  good  standing,  the  only  conditions  binding  upon  the 
member  are  the  agreements  as  to  his  full  compliance  with  the  laws 
and  rules  of  the  Association,  and  that  all  dues  and  assessments 
shall  have  been  paid  as  required.  In  all  other  respects,  the  payment 
of  any  sum  due  under  any  certificate,  issued  to  a  member,  shall  lie 
indisputable  and  incontestable." 

Insured  committed  suicide  more  than  two  years  after  the  date 
of  his  certificate.  The  Supreme  Court  of  Illinois  in  sustaining  the 
incontestable  clause  concluded  its  opinion  as  follows : 

''It  is  thus  apparent  that,  if.  after  two  years  from  the  date 
of  the  certificate,  the  member  continued  in  good  standing  * 
the  only  conditions  after  that  date  binding  upon  him  were  the  agree- 
ments as  to  his  full  compliance  with  the  laws  and  rules  of  the 
sociation,  and  not  such  other  rules  as  were  made  independently 
and  outside  of  the  laws  and  rules  of  the  Association.  It  follows 
that  the  words,  'in  all  other  respects  the  payment  of  any  sum  due 
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under  any  certificate,  issued  to  a  member,  shall  be  indisputable  and 
incontestable,'  were  intended  to  mean  that  the  benefit  .certificate 
should  be  incontestable  after  two  years,  except  for  certain  conditions, 
among  which  suicide  was  not  embraced.  Our  opinion  is.  that,  here 
the  incontestable  clause  applies  even  though  the  insured  came  I 
death  by  suicide.  The  only  conditions,  binding  upon  the  member 
remaining  in  good  standing  after  the  lapse  of  two  years,  did  not 
embrace  any  agreements  in  regard  to  suicide  or  death  by  his  own 
hand.  At  any  rate,  the  language  leaves  it  doubtful  if  such  was 
the  case  or  not.  This  being  so,  the  rule  applies,  that  where  there  is 
a  reasonable  doubt,  as  to  the  extent  of  the  application  of  the  ino  n- 
testable  clause,  it  must  be  solved  in  favor  of  the  beneficiary." 

In  Supreme  Court  of  Honor  vs.  Updegraff.  68  Ivans.  474:  J? 
Pac.  Rep.  479,  the  suicide  clause  which  was  also  carried  into  the 
certificate  provided :  "This  Order  will  not  pay  the  benefits  of 
members  who  commit  suicide,  whether  sane  or  insane,  except  it  be 
committed  in  delirium  resulting  from  illness,  or  while  the  member 
is  under  treatment  for  insanity,  or  has  been  judicially  declared 
insane ;  but  in  all  cases  not  within  such  exceptions,  the  amount  of 
money  contributed  to  the  benefit  fund  by  such  members  shall  be 
paid  to  the  beneficiaries  out  of  the  said  fund  in  lieu  of  the  benefits." 

The  incontestable  clause  in  the  Society's  by-laws  at  that  time 
read  as  follows :     "After  two  years  certificates  of  membership  shall 
be  incontestable  for  any  cause,  except  fraud,  violation  of  the  con- 
stitution or  laws  of  this  Order,  or  a  failure  to  pay  assessment 
the  benefit  and  general  funds  as  provided  by  these  laws." 

Judgment  below  was  on  the  pleadings.     The  sole  question  in- 
volved was.  whether  the  provision  of  the  incontestable  clause  was 
void,   if  the  insured  took  his  life.     In  affirming  the  judgment  the 
Supreme  Court  held  that  the  incontestable  clause  bars  the  defens 
suicide  after  two  years. 

In  Court  ^\  Honor  vs.  Hutchens,  (Ind.)  97  X.  E.  409.  the 
by-laws  contained  the  same  suicide  clause  and  the  same  incontestable 
clause  as  in  the  UpdegrafT  case.  More  than  two  years  after  the 
applicant  became  a  member,  the  Society  in  its  regular  Supreme 
meeting  repealed  both  clauses,  and  in  lieu  of  the  then  existing  suicide 
clause  adopted  the  following:  "If  a  benefit  member,  heretofore  or 
hereafter  initiated,  commits  suicide,  whether  sane  or  insane,  volun- 
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tary  or  involuntary,  there  shall  be  payable  to  the  beneficiary  entitled 
thereto,  five  (5)  per  cent  of  the  face  of  the  certificate  for  each  year 
he  shall  have  been  continuously  a  member  of  the  Society,  and  after 
twenty  (20)  years  of  continuous  membership  the  certificate  shall 
be  payable  in  full." 

The  claim  was  allowed  in  accordance  with  this  by-law  and  the 
amount  tendered  to  the  beneficiary  who  refused  it  and  brought  suit, 
obtaining  judgment  against  the  Society  for  the  face  of  the  certificate 
and  costs.  On  appeal  to  the  Appellate  Court  of  Indiana,  Division 
Number  2,  in  November,  1906,  reversed  and  remanded  the  case, 
holding  that  the  Society  had  power  to  amend  its  by-laws  so  as  to 
repeal  such  incontestable  clause  as  well  as  to  enact  a  new  suicide 
law  :  and  that  these  amendments  did  not  impair  the  vested  right  of 
the  member  nor  injure  the  beneficiary.  Appellee  moved  for  a  rehear- 
ing in  the  same  Division  in  which  the  opinion  was  filed,  but  in  some 
way,  for  which  neither  the  Court,  its  clerk,  nor  the  litigants  can 
account,  Division  Number  1  of  said  Appellate  Court  on  rehearing 
affirmed  the  judgment  obtained  in  the  lower  Court,  holding  (82  N. 
E.  89 )  that  the  by-law  restricting  suicide  having  been  passed  after 
the  defense  of  suicide  became  available,  was  void  as  to  that  cer- 
tificate, since  it  impaired  the  obligation  of  the  contract.  Petition 
for  rehearing  was  then  made  by  appellant  and  same  denied.  Since, 
however,  this  decision  by  the  Appellate  Court,  is  contrary  to  the 
doctrine  announced  in  the  Supreme  Court  of  Indiana  in  Sup.  Lodge 
K.  of  1'.  vs.  Knight.  117  Ind.  489;  20  N.  E.  479,  petition  has  been 
filed  in  the  Supreme  Court,  by  the  Society,  for  leave  to  transfer  the 
cause  to  that  Court  for  hearing,  which  leave  has  been  granted  and 
the  cause  is  now  pending  and  an  opinion  is  hoped  for  some  time 
during  the  fall. 

Having  borne  in  mind  the  limits  of  a  paper  of  this  sort,  every 
possible  phase  of  incontestability  has  not  been  covered,  yet  enough 
has,  I  think,  been  presented,  to  show  the  general  effect  of  such 
clauses  upon  the  contract,  as  barring,  after  a  certain  period,  defenses 
which  would  otherwise  be  available.  The  question  is  not  without 
difficulty  in  view  of  the  wide  difference  of  the  views  of  the  Courts 
in  various  States — and  it  seems  impossible  to  harmonize  them,  yet 
a  general  conclusion  may,  perhaps  be  reached  by  the  weight  of 
authority   to  the  effect   that   all    incontestable  clauses  based   upon   a 
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future  time  are  short  clauses  of  limitation  and  that  after  the  expira- 
tion of  the  time  fixed  all  defenses  are  precluded  save  those  which 
are,  by  apt  and  clear  language,  especially  excepted  from  the  incon- 
testable clause." 

NOTE.— For  other  cases  on  the  sub'ject  of  this  address  see  "Incontestibility" 
in   Hardy's  Fraternal   Society   Law. — Editor. 


THE  INFANT   AND    THE  LAW  GOVERNING  HIS   CONTRACTS   FOR 

INSURANCE. 

An    address    by    Mr.    William    D.    McNulty    of    New    York    City,    N.    Y., 

General   Counsel   for  the   Catholic   Women's   Benevolent  Legion, 

read  before  the  Law   Section   at  its  annual   meeting  held 

at  Put-in-Bay,  Ohio,  in  August,   1908. 

Mr.  McNulty's  address  was  as  follows  : 

"An  infant  in  law.  is  one  who  has  nut  reached  full  age,  as  fixed 
by  law,  and  who,  therefore,  is  subject  to  certain  disabilities  not 
affecting  persons  who  have  attained  full  age. 

What  is  full  age  depends  on  the  law  of  the  particular  country  or 
Si  te.  It  is  a  matter  of  arbitrary  ruling,  or  legislation,  and  has 
differed  at  times  in  the  different  countries.  Among  the  ancient 
Greeks  and  Romans,  women  were  never  of  age,  but  were  subject  to 
perpetual  guardianship.  In  some  southern  countries  of  Europe  full 
age  was  fixed  at  eighteen  years,  but  the  English  common  law,  fol- 
lowing, probably,  the  Saxon  rules  prevailing  in  the  north  countries 
on  the  continent,  fixed  twenty-one  years  as  .the  full  age,  and  this 
is  :ie  general  rule  in  this  country  to-day,  although  in  some  of  our 
:s  women  are  of  age  at  eighteen  years. 

THE    INFANT    AND    THE    STATE. 

(  )n  account  of  their  weakness  and  inexperience,  infants  have  a 
ial  right  to  the  protection  of  the  law.  and  in  all  those  countries 
which  we  now  term  as  "civilized."  this  right  is  plainly  defined  and 
rigorously  enforced.  The  natural  protectors  of  an  infant  are  its 
parents,  but  this  natural  right  is  subject  to  the  superior  right  of 
the  State,  for  when  the  welfare  of  Society,  or  of  the  child  is  at  stake, 
and  when  the  parents  are  dead,  or  prove  incompetent,  or  neglect  or 
ill-treat  their  offspring,  then  the  Slate  steps  in.  adopts  the  child,  as 
it  were,  by  the  appointment  of  a  guardian  according  to  certain 
malities,  and  sees  that  it  enjoys  all  the  privileges  and  benefits 
necessary  to  make  it  a  healthy  and  honorable  man  or  woman,  and  a 
good  citizen. 

54 
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Among  the  Romans,  guardians  were  of  two  kinds,  the  tutor, 
who  had  charge  of  the  education  and  training,  and  the  curator, 
who  had  control  of  the  estate  and  fortune  of  the  infant.  This  dis- 
tinction among  the  Romans  has  not  been  followed  by  the  common 
law  of  England,  and  the  guardian,  both  here  and  in  England,  now 
performs  each  of  these  offices. 

While  it  is  not  necessary  to  this  discussion,  it  is  interesting  to 
note  that  in  ancient  times  the  Persians,  the  Egyptians  and  the  Jews 
were  compelled  by  their  religious  doctrines  to  protect  infants,  and 
the  education  and  training  of  the  child  was  considered  of  the  great- 
est importance  by  these  people.  With  the  very  ancient  Greeks  and 
Romans,  however,  the  child  was  merely  the  property  of  its  father, 
who  could  sell  it.  or  imprison  it,  or  kill  it,  or  dispose  of  it  in  any 
way  he  might  see  fit.  But  this  paternal  right  was  gradually  softened 
by  the  progress  of  refinement  and  the  advent  of  Christianity,  and 
the  putting  to  death  of  an  adult  child  was  made  a  capital  crime, 
although  the  abandonment  and  exposure  of  babies  was  allowed,  the 
child  becoming,  by  law,  the  property  of  the  person  who  rescued  it. 

Later,  this  custom  spread  throughout  Europe,  and  children  thus 
abandoned  became  serfs.  The  Church  protected  many  of  them, 
and  about  the  fourth  century  we  find  asylums  and  hospitals  that 
sheltered  under  one  roof  the  sick,  the  poor,  the  very  old.  and  the 
very  young. 

PROTECTIVE   LEGISLATION    FOR  INFANTS. 

It  is  easy  to  imagine  the  disorders  that  arose  from  this  promis- 
cuous intermingling  of  old  age  and  youth,  of  the  healthy  and  the 
diseased,  and  the  necessity  for  separate  homes  for  abandoned  and 
orphan  children  was  soon  perceived,  but  as  regards  the  law.  it  was 
not  until  the  early  part  of  the  nineteenth  century  that  a  regular  form 
of  protective  legislation  for  children  was  put  into  force. 

In  many  European  countries,  especially  in  France  and  England, 
where  this"  protective  legislation  for  infants  has  been  gradually 
organized  and  perfected. 'a  child  under  two  years  of  age  that  is 
placed  with  a  family  not  its  own,  and  paid  for,  becomes,  by  this 
act.  an  object  of  the  surveillance  of  the  public  authorities,  who 
watch  over  its  health  and  its  life.     Children  are  not  allowed  to  work 
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under  the  age  of  thirteen,  and  after  thirteen  only  when  they  can 
show  a  certificate  of  primary '  studies  and  one  of  physical  ability, 
signed  by  the  inspector  of  schools  of  their  parish,  and  a  physician. 
The  hours  of  work  are  also  regulated  by  law  for  all  children  under 
sixteen  years  of  age,  and  no  boy  or  girl  under  eighteen  can  work 
at  night  under  any  circumstances.  Neither  may  they  be  employed 
in  any  work  that  is  dangerous  or  unhealthy. 

According  to  the  law  of  Scotland,  parents  are  forced  to  main- 
tain, clothe  and  educate  their  children  according  to  their  station  in 
life,  and  in  England  and  in  this  country  the  school-boards  have  the 
power  to  impose  upon  parents  in  their  districts  the  duty  of  educating 
their  children,  imprisonment  and  fines  being  the  penalties  for  the 
neglect  of  this  obligation. 

Thus  we  see  that  the  tendency  of  legislation  has  been  to  protect 
the  infant  and  develop  his  mental  and  physical  condition. 

legal   capacity  and  disabilities  of  an   infant  to  contract 

for  insurance. 

Then,  too,  the  rules  of  law  respecting  the  legal  capacity  of  the 
infant  to  contract  have  been  enlarged,  and  are  much  more  liberal 
than  formerly,  and  with  this  feature  of  the  law  relating  to  the 
infant  we  are  most  concerned. 

The  old  rule  at  common  law  was  that  all  the  acts  of  an  infant 
which  were  necessarily  beneficial  to  him  were  valid ;  all  acts  which 
were  manifestly  to  his  prejudice  were  void,  and  such  acts  as  were 
neither  prejudicial  nor  beneficial  were  voidable  at  his  election. 

This  rule  was  never  strongly  supported  by  decisions  of  the 
Courts,  and  has  been  in  later  times  pretty  nearly  abandoned. 

The  modern  doctrine,  as  stated  by  learned  judges  and  eminent 
authors,  rejects  the  ancient  rule  so  far  as  it  holds  an  infant's  con- 
tract- void,  except  as  to  a  grant  of  power  of  attorney.  The  rule  now 
is  that  his  contracts  are  either  valid,  or  at  his  election  voidable. 

The  valid  CONTRACTS  may  be  divided  into  four  great  classe- : 

ist,  those  made  by  express  authority  of  statute; 

2d,  contracts  en  autre  droit; 

3d.   executed  contracts  of  marriage;  and 

4th,  contracts  for  necessaries. 
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These  four  classes  of  contracts  are  binding,  and  cannot  be  dis- 
affirmed; all  other  contracts  are  voidable. 

As  to  VOIDABLE  CONTRACTS,  the  modern  rule  is  that  executed 
contracts,  unless  they  are  disaffirmed  by  the  infant  he  fore  he  arrives 
at  full  age,  or  within  a  reasonable  time  thereafter,  are  deemed  to 
be  ratified  by  him,  and  thus  become  as  valid  and  effectual  as  the 
contracts  of  an  adult. 

Executory  contracts  must  be  ratified  by  the  infant,  either  ex- 
pressly or  by  retaining  the  benefits  of  the  contract,  after  he  becomt.s 
of  age,  before  they  can  be  enforced  against  him. 

But  either  executed  or  executory  contracts  may  always  be  en- 
forced by  the  infant  against  the  adult  with  whom  he  contracts. 

Having  in  mind  these  general  principles,  governing  the  con- 
tracts of  infants,  let  us  apply  them  to  the  infant  who  seeks  life 
insurance. 

The  only  class  of  valid  contracts  which  might  include  such  a 
contract,  would  be  contracts  for  necessaries. 

At  common  law,  according  to  Lord  Coke,  an  infant  could  bind 
himself  for  "necessary  meat,  drink,  apparel,  physic,  and  likewise 
for  his  teaching  and  instruction,  whereby  he  could  profit  himself 
afterwards." 

What  are  necessaries  cannot  be  defined  by  any  hard  and  fast 
rules,  but  must  always  depend  on  the  general  character  of  the  things 
contracted  for,  their  suitability  to  the  infant's  means  and  his  condi- 
tion in  life,  and  his  actual  need  of  them. 

The  only  rule  that  has  been  steadily  adhered  to  up  to  the  present 
time,  is  that  "necessaries"  means  only  those  things  which  apply  to 
an  infant's  person,  and  does  not  extend  to  his  property  and  estate. 
This  is  the  rule  laid  down  in  an  old  English  case  (2  Rolle's  Rep. 
271),  and  followed  in  later  decisions,  where  an  infant  was  held 
not  bound  by  a  contract  for  repairs  to  his  house,  even  though  the 
repairs  were  absolutely  necessary  1  Tupper  vs.  Cadwell,  12  Metcalf 
559),  and  in  a  later  case  in  New  Hampshire  (New  Hampshire 
Mutual  Fire  Ins.  Co.  vs.  Xoyes.  $2  X.  H.  345),  which  is  more  in 
point,  we  find  that  a  contract  for  insurance  by  an  infant  on  his 
house  does  not  bind  him. 

The  cases  of  Pippen  vs.  Insurance  Company,  130  X.  C.  23; 
Johnson  vs.  Northwestern  Mutual  Life  Co.  56  Minn.  365 ;  Simpson 
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vs.    Prudential  Insurance  Co.   184  Mass.  348,  and  other  like  cases, 

expressly  hold  that  an  infant's  insurance  contract  is  not  a  contract 

necessaries,  and  therefore  not  valid,  but  is  voidable  at  his  election. 

INSURANCE    OF    INFANTS     BY     FRATERNAL    BENEFICIARY    SOCIETIES. 

Turning  to  Fraternal  Societies,  a  new  element  must  be  con- 
sidered. The  organization  of  such  Societies,  while  it  may  differ  to 
some  extent  according  to  the  laws  under  which  they  are  created,  is 
founded,  upon  the  principle  of  mutuality,  both  as  to  the  payment 
of  assessments  and  in  the  government  of  the  Society.  The  question 
in  regard  to  such  Societies  is,  therefore,  whether  the  admission  of 
infants  to  membership  so  far  violates  that  principle  of  mutuality  as 
to  be  improper. 

There  are,  so  far  as  1  have  been  able  to  discover,  only  two  States 
in  the  United  States  whose  Courts  have  passed  directly  on  this 
question.  In  Indiana  and  in  Pennsylvania  the  Courts  have  referred 
to  the  subject  but  do  not  seem  to  have  finally  ruled  upon  it.  In 
New  York  and  Illinois  the  Courts  have  discussed  the  subject  very 
fully  and  have  reached  opposite  conclusions.  In  New  York  the  con- 
tract was  held  illegal,  while  in  Illinois  it  was  declared  legal. 

An  examination  and  comparison  of  the  cases  will  assist  us  in 
determining  which  of  these  decisions  is  the  better  reasoned. 

The  Illinois  case  is  that  of  the  Chicago  Mutual  Life  Insurance 
Co.  vs.  Hunt.  127  HI.  2^y,  and  was  an  action  in  the  nature  of 
quo  zvarranto,  to  dissolve  the  plaintiff-in-error  for  abuse  of  its  fran- 
chise. Among  other  grounds  it  was  alleged  that  the  Society  had 
admitted   to  membership  persons   under  twenty-one   years   of   age. 

The  Court  there  said  that  there  was  no  statute  expressly  de- 
claring such  contracts  lawful  or  unlawful,  although  the  law  under 
which  the  Society  was  organized  allowed  it  to  name  the  minimum 
age  at  which  persons  were  to  be  admitted,  and  its  certificate  had 
designated  such  minimum  age  as  ten  years;  that  whether  the  con- 
tract was  lawful  or  not  was  to  be  determined  from  the  nature  and 
objects  of  the  Society,  and  the  policy  of  the  law  in  regard  to  such 
-  ieties;  that  such  contracts  were  unilateral,  and  that  the  failure 
of  the  member  to  pay  his  obligations  did  not  make  him  a  debtor  to 
the  Association,  but  had  the  effect  only  of  terminating  his  member- 
ship and  rights  in  the  Association. 


LAW    SUCTION    PAPERS  59 

To  the  objection  raised  by  the  Attorney  General  that  infants 
could  not  discharge  the  duties  of  an  incorporator,  such  as  voting, 
advising,  holding  office,  and  the  like,  the  Court  replied  that  the  capac- 
ity to  act  as  trustee  was  not  an  essential  qualification  for  member- 
ship, and  that  it  would  be  no  objection  to  the  admission  of  an  adult 
to  membership  that  he  had  not  adequate  experience  or  intelligence 
to  act  as  trustee,  so  long  as  a  sufficient  number  of  persons  did 
possess  the  requisite  qualifications. 

It  has  been  urged  that  the  portion  of  the  opinion  on  the  subject 
of  infant  insurance  in  this  case  was  obiter,  since  the  judg- 
ment of  dissolution  of  the  corporation  was  affirmed  on  other 
grounds.  The  circumstances  under  which  the  opinion  was  given 
negatives  this  idea.  The  Court  seems  to  have  deliberately  passed  on 
this  question  for  the  purpose  of  laying  down  a  rule  which  should 
establish  the  law  of  that  State. 

The  New  York  case  was  the  matter  of  the  Globe  Mutual  Benefit 
Association,  135  N.  Y.  280,  which  was  a  proceeding  for  injunction 
by  the  People  of  the  State  to  restrain  the  defendant  from  admitting 
minors  to  membership.  The  Society  in  this  case  was  not  strictly  a 
Fraternal  Society,  but  was  what  is  known  under  the  New  York  laws 
as  an  Assessment  Society.  The  decision  in  the  case  may  for  all 
purposes  be  applied  to  Fraternal  Societies,  and  it  will,  no  doubt,  be 
followed  in  like  cases  affecting  Fraternal  Societies. 

The  Trial  Court  granted  the  injunction,  for  the  reason  that  the 
law  under  which  the  Society  was  organized  contemplated  that  the 
Society  should  insure  the  lives  of  members  only,  and  that  as  an 
infant  could  not  become  a  member,  because  he  could  not  discharge 
the  obligations  of  membership,  it  followed  that  he  could  not  be 
insured. 

On  appeal,  the  General  Term  affirmed  the  decision  Mr.  Justice 
O'Brien,  in  his  opinion,  holding  that  the  law  creating  the  defendant 
contemplated  that  the  contract  of  membership,  so  far  as  it  related 
to  the  payment  of  assessments  and  dues,  should  be  enforceable  against 
the  member,  and  that  the  admission  of  an  infant,  whose  contract, 
being  at  best  voidable,  could  not  be  enforced  against  him,  would 
violate  'the  principle  of  mutuality  on  which  such  Societies  are 
formed.  He  further  said  that  the  act  under  which  the  Society  was 
formed,  by  its  terms  made  those  who  became  members  a  part  of 
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the  corporation  itself;  and  that  the  policy  of  the  law  required  that 
only  those  persons  should  become  members  who  could  have  been 
incorporators,  or  persons  of  full  age.  Mr.  Justice  Van  Brunt  placed 
his  concurrence  on  the  sole  ground  that  the  member  was  required  to 
designate  his  beneficiary,  which  a  minor  could  not  do. 

On  the  final  appeal,  the  Court  of  Appeals  ignored  the  question 
of  enforcing  the  contract  against  the  member,  and  placed  its  decision 
on  the  ground  that  the  statute  creating  the  Society  contemplated  the 
admission  of  adult  persons  only  as  members,  as  it  provided  for 
an  annual  meeting  of  the  Society  and  the  election  of  trustees  by 
the  members,  and  for  the  designation  and  change  of  beneficiaries 
by  the  members,  acts  which  an  infant  had  not  the  capacity  to  do. 
As  another  objection,  it  was  said  that  infants,  if  admitted,  could, 
tinder  the  by-laws,  be  elected  trustees,  and  thus  the  management  of 
the  Society  might  in  time  come  into  the  hands  of  those  who  could 
not  originally  have  incorporated  it.  For  these  reasons,  only  persons 
who  have  reached  the  age  of  twenty-one  years,  when  the  law  pre- 
sumed them  to  have  legal  capacity,  could  lawfully  be  admitted  to 
membership. 

A  comparison  of  the  facts  in  the  Globe  case  with  those  in  the 
Hunt  case  will  disclose  little  difference.  Both  were  proceedings 
brought  by  their  respective  States  for  misuse  of  franchises;  in  each, 
the  certificate  of  incorporation  stated  the  minimum  ages  for  admis- 
sion, in  the  Globe  case  being  fixed  at  one  year,  and  in  the  Hunt 
case  at  ten  years.  But  while  the  Illinois  Court  seems  to  have  at- 
tached considerable  importance  to  this  fact,  the  Xew  York  Courts 
ignored  it. 

On  the  facts  the  reasoning  of  the  Xew  York  Courts,  it  seems  to 
me,  will,  on  fair  consideration,  be  found  much  more  satisfactory 
than  that  of  the  Illinois  case,  both  as  to  the  question  of  liability  for 
dues,  and  of  the  participation  of  the  member  in  the  government  of 
the  Society. 

On  the  question  of  liability  for  dues,  the  majority  of  the  States 
seem  to  have  adopted  the  rule  laid  down  by  the  New  York  Courts 
in  McDonald  vs.  Ross-Lewin,  29  Htm  Xj,  that  the  issuance  and 
acceptance  of  a  certificate  furnishes  a  sufficient  consideration  for  the 
agreement  to  pay  the  assessments  levied  during  the  time  of  member- 
ship, and  that  on  the  failure  of  a  member  to  pay  any  assessment. 
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an  action  would  lie  against  him.     The  Illinois  Court,  in  the  Hunt 
case,  squarely  discards  this  rule,  and  fixes  the  penalty  for  non-pa) 
merit  of  assessments  at  forfeiture  alone. 

On  the  point  of  the  participation  of  the  member  in  the  govern- 
ment of  the  Society,  the  attitude  of  the  Illinois  Court  is  illogical. 
It  reasons  that  so  long  as  a  sufficient  number  of  persons  are  admitted 
who  are  of  full  age  and  legally  qualified  to  act  as  trustees,  the  admis- 
sion of  other  persons  not  so  qualified  was  proper.  But  this  reasoning 
takes  no  account  of  the  possibility,  which  is  mentioned  in  the  New 
York  case,  that  the  number  of  persons  so  qualified  may  become  so 
small  that  trustees  may  have  to  be  chosen  from  members  without 
these  qualifications.  Then,  too,  it  is  not  clear  how  a  member  duly 
admitted  can  be  denied  any  or  all  of  the  rights  possessed  by  any 
other  member.  A  minor  admitted  to  membership  must  have  as 
much  legal  right  to  act  as  an  officer  or  trustee  as  an  adult  admitted 
at  the  same  time. 

The  position  of  the  New  York  Court,  supported  as  it  is  by 
sounder  .reasoning,  is  more  likely  to  be  adopted,  it  seems  to  me. 
by  the  Courts  of  most  States  than  that  of  the  Illinois  Court. 

I  could  not  find  the  subject  of  insuring  infants  by  Fraternal 
Societies  discussed  by  the  Courts  of  any  of  the  other  States  except- 
ing- Indiana  and  Pennsylvania.  In  Indiana  the  Court  has  in  one 
case  declared  that  an  infant  may  become  a  member  of  a  Fraternal 
Society,  for  the  reason  that  the  statutes  of  the  State  did  not  fix  a 
minimum  age  for  membership  (Gray  vs.  National  Benefit  Associa- 
tion, in  Ind.  531).  while  in  Pennsylvania,  the  District  Court  has 
held  such  insurance  unlawful  (  Commonwealth  vs.  People's  Mutual 
Life  Association,  6  Pa.  Dist.  561)  ;  but  the  Supreme  Court  of  that 
State  has  expressly  refrained  from  passing  on  the  point,  although 
stating  that  infants  cannot  make  such  contracts,  and  it  is  not  clear 
how  the  parents  can  make  it  for  them  (  Commonwealth  vs.  Keystone 
Benefit  Association,  171  Pa.  St..  465).  In  neither  of  these  States 
does  the  decision  seem  to  be  final. 

If  the  other  States  follow  the  Globe  decision,  the  contract  of  an 
infant  with  a  Fraternal  Society  will  be  held  not  voidable  merely, 
but  absolutely  void.  The  application  of  this  principle  in  some  cir- 
cumstances will  unquestionably  work  for  injustice,  either  to  the 
infant  or  to  the  Society.     For  example,  if  a  Society  could  set  up  a 
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defense  when  sued  by  the  beneficiary  of  a  deceased  infant  that  the 
contract  is  void  because  of  the  infancy  of  the  member,  it  is  apparent 
that  it  would  altogether  escape  the  payment  of  the  benefit,  since  no 
rights  would  arise  under  a  void  contract.  Such  a  result  would  be 
certainly  unjust,  if  not  absolutely  fraudulent.  It  is  likely,  however, 
that  the  Courts  would  hold 'that  the  Society  was  estopped  from  -ci- 
ting up  such  a  defense. 

If  the  contract  is  void,  no  reason  is  apparent  why  the  infant  can- 
not recover  all  that  he  has  paid  in,  as  he  has  received  no" considera- 
tion for  his  payments.  If  the  contract  were  voidable  merely,  the 
amount  received  might  be  materially  reduced.  Aside  from  Massa- 
chusetts, where  a  recent  case  allowed  the  recovery  of  all  the  pre- 
miums paid  (Simpson  vs.  Prudential  Insurance  Co.,  184  Mass. 
348  ),  the  doctrine  in  most  jurisdictions  is  now,  I  think,  as  announced 
in  the  case  of  Rice  vs.  Butler  (160  N.  Y.  578).  namely,  that  infancy 
is  to  be  used  as  a  shield  and  not  as  a  sword,  and  if  the  infant  has 
had  benefits  from  the  contract  which  he  seeks  to  rescind,  he  must 
account  for  such  benefits  or  return  their  equivalent.  In  the  case  of 
insurance,  he  has  had  the  real  and  substantial  benefit  of  protection, 
which  he  cannot  restore.  In  theory,  therefore,  he  should  account 
to  the  insurer  for  this  benefit,  or  in  other  words,  pay  the  actual 
cost  of  the  insurance.  His  recovery  would  be  thus  limited  to  the 
excess  of  the  payments  over  the  actual  cost  of  the  insurance,  or  the 
reserve  value  of  the  policy.  Even  this  would  not  be  recoverable  in 
Illinois,  under  a  rule  stated  in  the  Hunt  case,  that  an  infant  cannot 
recover  the  money  he  has  expended  on  a  voidable  contract. 

From  the  point  of  vieAv  of  the  Societies  themselves,  it  seems 
to  me  that  the  wisest  course  for  them  to  adopt,  considering  the  un- 
settled state  of  the  law  on  the  question,  is  not  to  admit  to  member- 
ship any  persons  under  full  age.  except  in  those  States  where  statutes 
expressly  permit  the  admission  of  minors.  In  addition  to  the  fric- 
tion with  the  insurance  authorities,  the  Societies  are  subject  to 
greater  or  less  financial  loss,  as  the  infant  may  rescind  and  recover 
more  or  less  of  what  he  has  paid  in.  It  is  very  likely  true  that  few 
infants  will  seek  to  do  this,  but  we  should  consider  not  what  is 
probable,  but  what  is  possible. 
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STATES    SHOULD    PERMIT    INSURING    INFANTS    OVER     FIFTEEN. 

Leaving  aside  the  legal  question  involved,  there  are  many  excel- 
lent .reasons  why  persons  of  sufficient  age  to  understand  the  nature 
of  the  agreement  they  are  making  should  be  allowed  to  become 
members  of  Fraternal  Societies. 

The  law  allows  an  infant  to  marry,  and  holds  him  liable  fof  the 
support  of  his  wife  and  children.  In  many  instances,  especially 
among  the  poorer  classes,  members  of  families  are  contributing  from 
their  earnings  to  the  support  of  the  family  long  before  they  reach 
their  majority.  In  fact,  the  sole  breadwinner  frequently  is  an  infant. 
There  seems  no  good  reason  why  a  person  who  in  his  lifetime  sup- 
ported, or  helped  to  support  others,  should  not  be  permitted  to  pro- 
vide, by  a  reasonable  insurance,  for  their  comfort,  if  he  should  be 
taken  away  from  them.  Fraternal  Societies,  particularly,  should  be 
open  to  him,  for  such  Societies,  organized  not  for  profit,  but  for 
the  sole  benefit  of  their  members,  are  able  to  offer  lower  rates  than 
straight  life  companies. 

From  the  standpoint  of  the  Fraternal  Societies  themselves,  no 
less  than  for  the  benefit  of  the  infant,  no  Society  should  admit  to 
membership  persons  so  young  as  to  be  incapable  of  clearly  under- 
standing their  rights  and  duties  as  members,  and  intelligently  dis- 
charging all  their  obligations  to  the  Society. 

To  prevent  the  admission  of  persons  of  immature  years,  and  at 
the  same  time  to  allow  the  admission  of  those  old  enough  to  realize 
their  obligations  as  members,  laws  should  be  passed  in  every  State 
fixing  the  minimum  age  at  which  persons  shall  be  admitted  to  insur- 
ance membership,  which  should  be  at  least  fifteen  years.  Many 
States  now  have  laws  allowing  infants  to  contract  for  insurance 
when  under  twenty-one  years  of  age.  Mississippi  has  such  a  law. 
fixing  fourteen  years;  Iowa  and  South  Dakota,  fifteen;  Louisiana, 
Minnesota,  Tennessee  and  Virginia,  sixteen,  and  Pennsylvania  and 
Wisconsin,  eighteen.  Nebraska  has  fixed  eighteen  for  Fraternal 
Societies  and  fifteen  for  Mutual  Assessment  Companies.  Ohio  six- 
teen years  for  Fraternal  and  fifteen  for  Mutual  Assessment  Com- 
panies, Colorado  prohibits  all  life  insurance  on  the  lives  of  pers 
under  fifteen  years.  Maryland  requires  some  adult, to  become  re- 
sponsible for  the  assessments  of  an  infant,  if  he  is  insured. 
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Of  the  right  of  the  legislature  to  enact  such  a  law  there  can  be 
no  question.  The  supervision  and  control  of  minors  is  a  subject 
which  has  always  been  regarded  as  within  the  scope  of  legislative 
authority.  How  far  it  shall  be  exercised  is  a  question  of  expediency, 
and  is  within  the  power  of  the  legislature  to  decide. 

WITHOUT  SOME  ENABLING  STATUTES  THE  COURTS  SHOULD  RE- 
GARD  ALL  INFANTS  IN  THE  SAME  CLASS,  AND  INCAPABLE  OE  MAKING 
A  VALID   CONTRACT  EOR  INSURANCE. 

I  believe  that  the  Fraternal  Societies  themselves  will  find  it  to 
their  advantage  to  seek  the  enactment  of  a  law  fixing  the  age  at 
which  an  infant  may  contract  for  insurance,  and  to  obey  the  law 
when  it  is  enacted." 


HOW    SHALL    PAYMENT    BE    MADE    UNDER    BENEFIT    CERTIFI- 
CATES  PAYABLE   TO   MEMBERS'   LEGAL   HEIRS. 

An    address    by    Miss    Lulu    M.    Lego,    of    Urbana,    111.,    member    Bene- 
ficiary   Committee     Royal    Neighbors    of    America,     read    before 
the    Law    Section   at    its    annual   meeting    held   in   Buffalo, 
N.   Y.,   in   August,    1907. 

Miss  Lego's  address  was  as  follows: 

"It  is  with  no  thought  that  any  discussion  of  the  topic,  "How 
shall  payment  be  made  under  benefit  certificates  payable  to  the  legal 
heirs  of  the  insured,"  which  might  be  made  by  me  should  materially 
aid  you  in  determining  this  matter;  nor  is  it  with  the  thought  that 
this  number  upon  your  program  shall  he  a  contribution  to  the 
knowledge  of  this  assemblage,  that  this  paper  was  undertaken.  I 
have  reviewed  the  authorities  so  far  as  my  time  would  permit  and 
while  they  may  not  be  exhausted  I  trust  they  are  correctly  quoted, 
and  herewith  present  for  your  consideration,  and  possibly  for  your 
reference,  this  quasi-briei  upon  the  subject. 

Often  life  insurance  policies  and  benefit  certificates  are  made 
payable  to  the  "heirs,"  ,  "lawful  heirs."  or  "legal  heirs"  of  the  in- 
sured with  no  person  in  particular  designated  and  without  direction 
as  to  the  division  of  the  fund.  While  there  is  no  question  as  to  the 
great  weight  of  authority  as  to  the  disposition  to  be  made  of  this 
fund  in  such  cases  there  is  some  difference  of  opinion.  It  is  some- 
times urged,  and  held  by  the  Courts,  that  the  terms  "heirs,"  "heirs- 
at-law."  "legal  heirs"  and  "children"  are  synonymous,  but  an  ex- 
amination of  these  cases  will  show  that  when  the  term  "children" 
is  held  to  be  synonymous  with  the  other  terms  this  construction  was 
given  by  reason  of  some  qualifying  word,  or  some  other  provision 
in  the  instrument  by  which  it  could  be  interpreted  or  explained,  and 
because  of  that  principle  of  elementary  law  that  the  intention  is  to 
be  gathered  from  a  consideration  of  the  entire  instrument.  For, 
"If  the  instrument  contains  a  glossary  of  its  own  terms,  or  if  a  term 
used  in  one  part  of  an  instrument  can  he  interpreted  by  its  use  in 
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another  part,  Courts  will  avail  themselves  of  this  means  of  ascertain- 
ing the  meaning  of  the  term.'" 

Hochstein  vs.  Berghauser,  123  Calif.  681. 

In  order  to  determine  to  whom  to  pay  the  fund  in  our  possession  . 
in  these  cases  we  must  satisfy  ourselves  as  to  what  construction  shall 
be  placed  upon  the  term  "heirs"  when  uncontrolled  and  unexplained 
by  the  context ;  and  our  first  conclusion  is  that,  like  all  legal  terms, 
it  must  be  construed  according  to  its  strict  technical  import.  This, 
then,  will  constitute  the  first  division  of  the  subject,  and  the  cases 
have  been  grouped  under  two  heads:  First — The  term  "heir""  is 
construed  with  reference  to  the  nature  of  the  subject  matter  involved, 
and.  Second — The  same  interpretation  is  given  to  the  term  in  a 
benefit  certificate  as  in  construing  a  gift  of  personalty. 

Legislation  seldom  has  defined  the  term  "Heirs."  We  turn  then 
to  the  common  law,  and  find  that  Blackstone  defines  "an  heir"  to  be 
"lie  upon  whom  the  law  casts  the  estate  immediately  on  the  death  of 
an  ancestor."  (2  Com.  Sec.  201*.)  But,  while  the  person  appointed 
by  law  to  succeed  to  the  real  estate  of  the  deceased  is  regarded  as  heir 
.in  the  primary  sense  of  that  word,  the  earliest  English  cases,  in  con- 
struing the  term,  distinguished  between  a  bequest  of  realty  and  a 
bequest  of  personalty;  and  it  would  seem  that,  with  reference  to 
personalty,  the  testator  does  not  employ  the  term  in  its  strict  and 
proper  interpretation  but  in  a  more  lax  sense,  the  Master  of  the  Rolls 
saying  in  Jacobs  vs.  Jacobs,  16  Beav.  557,  that  it  is  "a  term  which, 
in  equity,  is  construed  with  reference  to  the  nature  of  the  subject 
of  the  gift."  Thus  in  Evans  vs.  Salt,  one  of  the  first  English  rulings 
on  the  point,  reported  in  6  Beav.  1266,  there  was  a  gift  of  personalty 
to  A  for  life,  and  afterwards  to  his  children,  and  in  default  to' the 
heirs  of  B.  Having  regard  to  the  nature  of  the  property,  which 
was  personalty,  the  Court  held  that  "heirs"  must  be  construed  as 
"next  of  kin;"  and  that  next  of  kin  were  entitled  under  the  ultimate 
limitation.  In  Jacobs  vs.  Jacobs,  supra,  a  bequest  was  made  to  A 
for  life,  and  after  her  decease  to  B  or  his  heirs  in  such  manner  as  he 
might  deem  proper,  and  B  died  without  appointing  any.  The 
Master  of  the  Rolls  here  held  that  the  "next  of  kin"  according  to 
the  statute  of  distributions  at  the  time  of  the  decease  of  B,  were 
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entitled  to  the  bequest.  About  this  time  there  was  a  division  as  to 
whether  the  term  was  to  be  construed  as  a  term  to  denote  succession, 
or  to  describe  a  legatee.  In  1856  the  term  "heir"  in  a  bequest  of 
personalty  again  came  up  for  construction  in  Doody  vs.  Higgins,  _' 
Kay  &  J.  729.  and  here,  while  affirming  Evans  vs.  Salt  and  Jacobs 
vs.  Jacobs,  the  Court  went  one  step  farther,  and  it  was  held  that 
"the  word  being  a  word  of  substitution  and  not  a  designatio  per- 
sonae,  it  would  denote  not  the  nearest  of  kin  in  blood  but  those 
who,  under  the  statute  for  the  distribution  of  personal  estates  of  in- 
testates, would  have  been  entitled  to  the  personal  estate  of  such 
persons  if  they  had  died  intestate."  In  an  opinion  by  Y. -Chancellor 
Wood,  after  thoroughly  reviewing  the  cases  and  distinguishing 
them,  he  said  that  in  a  "bequest  of  personal  estate  *  *  '•'  the 
Court  would  interpret  the  word  "heirs"  as  denoting  those  who  would 
be  entitled  to  succeed  to  his  personal  estate  claiming  ab  intestato. 

Following  this  line  of  English  decisions,  where  it  seems  the 
testators  so  expressed  themselves  as  to  intimate  an  intention  that 
the  rule  of  the  statute  should  prevail,  are  a  long  line  of  American 
cases  which  hold  that  by  heirs  are  meant  those  who  would  take 
personal  property  under 'the  statutes  of  distribution.  Accordingly 
we  find  the  American   Courts  saving : 

"When  the  word  'heirs'  is  used  in  a  gift  of  personalty,  it  should 
primarily  be  held  to  refer  to  those  who  would  be  entitled  to  take 
under  the   Statute  of  Distribution." 

Houghton    vs.    Kendal],   89    Mass.    72    177). 
Sweet    vs.    Dutton,    109  Mass.   589. 

"For  the  purpose  of  determining  who  are  the  heirs  of  a  deceased 
person  resort  is  to  be  had  to  the  laws  of  the  State  under  which  the 
descent  is  cast." 

Wittenbrock  vs.  Wheadon,   128   Cal.   153. 

"It  ha>  often  been  held  that  to  carry  into  effect  the  intentions 
of  a  testator,  the  word  heirs  may  be  construed  to  mean  those  en- 
titled to  take  under  the  Statutes  of  Distribution." 

Mace  vs.  Cushman,  45   Me.  250   (262). 
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To  the  same  effect  are 

Welsh    vs.    Crater,   32    N.    J.    Kq.    177. 
Alexander  vs.   Wallace,  8  Lea  569   (Term.) 
Freeman    vs.    Knight    2    I  r.    Ed.    72    (31    N.    C.) 

and  others. 

This  being  the  rule  then  for  construing  the  term  "heirs"  in 
bequests  of  personalty,  does  it  follow  that  it  is  the  rule  of  con- 
struction adopted  in  interpreting  insurance  policies  and  benefit  cer- 
tificates? So  far  as  the  writer  has  been  able  to  learn,  one  State 
only  has  made  this  matter  the  subject  of  legislation.  That  "the 
term  'heirs'  or  'legal  heirs.*  or  other  equivalent  words  used  to  desig- 
nate* the  beneficiaries  in  any  life  insurance  policy  or  certificate  of 
membership  in  any  Mutual  Aid  or  Benevolent  Association,  where 
no  contrary  intention  is  expressed  in  such  instrument,  shall  be 
construed  to  include  the  surviving  husband  or  wife  of  the  insured," 
is  the  statement  in  Iowa  code  1897,  Sec.  3313.  And,  in  the  absence 
of  statutory  enactment,  the  Courts  unanimously  follow  the  old 
English  rule  for  construing  bequests  of  personalty.  Tn  Masonic 
Aid  Assn.  vs.  Jones.  154  Pa.  99  (3)  105,  it  is  said,  in  almost  the 
exact  words  of  the  old  English  cases,  "Where  the  word  heirs  in  a 
bequest  of  personalty  is  used,  unless  a  contrary  intent  is  shown,  it 
signified  heirs  as  designated  by  Statute  of  Distribution  of  decedent's 
domicile;"  and  this  was  the  rule  followed. 

"Words  'legal  heirs'  should  be  construed  with  reference  to  the 
general  purpose  of  the  Association  and,  when  so  construed,  were, 
we  think,  intended  to  describe  the  person  or  persons  who  take  such 
property  in  cases  of  intestacy." 

Walsh  vs.  "Walsh,  20  N.  Y.  Supp.  933  (2)  935. 

Bishop   vs.   ('.rami    Lodge    Empire  Order  of  Mut.  Aid.    112   N.  Y.  627. 

In  a  much  cited  Illinois  case,  where  the  question  arose  as  to 
whether  the  term  legal  heirs  as  used  in  a  policy  included  the  widow, 
the  Court  -aid  : 

"In   certain    contingencies,   brothers,    sisters,    parents,    and    even 

kindred   in   the   remotest    degree,   are  heirs-at-law.   but    it   would   be 

surd  in  the  extreme  to  suppose  that  an  individual  having  children. 
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who  should  devise  and  bequeath  his  property  to  his  legal  heirs,  in- 
tended all  his  kindred  should  take.  The  legal  presumption  in  such 
case  would  clearly  he  that  he  intended  those  to  whom  the  law  would 
give  his  property — real  and  persona] — he  dying  intestate;  and  hence 
it  is  the  actual  capacity  of  inheritance  at  the  time  of  the  death  of 
the  owner  of  the  property,  and  not  the  fact  that  a  particular  person 
might  have  inherited  from  him  under  a  state  of  facts  which  did  not 
exist,  that  determines  who  is  heir." 

Gauch   vs.    St.    Louis    Mut.   L.    Ins.    Co.   88   111.   251    (1)    255. 
Alexander  vs.  North   Masonic  Aid  Assn.,   no  111.  558. 

"It  is  evident  that  the  word  'heirs'  is  used,  not  in  its  restricted 
sense,  but  to  include  any  one  to  whom  the  estate  of  the  deceased 
might  pass  by  operation  of  law7." 

Lamont  vs.   Grand   Lodge  la.   Legion  of   Honor,  31   Fed.   177    (179). 

"But  under  our  statute  the  word  'heirs,'  as  applied  by  personalty, 
should  be  held  to  mean  those  who  are  entitled  to  it  under  the  Statute 
of  Distribution  in  case  of  intestacy." 

Pleimann   vs.    Hartung,   84   Mo..  App.   283    (2)    286. 

"The  heirs  of  a  person  are  those  whom  the  law  appoints  to  suc- 
ceed to  his  estate  in  case  he  died  without  disposing  of  it  by  will." 

Burke  vs.  M.  W.  A.  84  Pac.  275. 

"The  great  weight  of  the  decisions  is  clearly  to  the  effect  that, 
unless  a  contrary  intent  is  indicated,  the  words,  when  used  respecting 
a  transfer  of  personal  property,  will  mean  all  persons  designated 
as  distributees  by  the  Statutes  for  the  Distribution  of  the  property 
of  intestates." 

Thomas    vs.    Covert,    12(1    Wis.    503    (2)    597. 

Anderson  vs.  Groesbach,  26  Colo.  3;  55  Pac.  R.  1086. 

Silvers    vs.    Benefit    Assn.,    94    Mich.    39. 

Hanson  vs.   Minn.  Scandinavian  Relief  Assn.  59  Minn.   123. 

Hubbard   Price  &  Co.  vs.   Turner,  93  Ga.   752. 

Niblack    on    Ben.    Soc.   253. 

Cooley's  Briefs.   Sec.  808. 
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Having  determined  that  in  benefit  contracts  the  term  "heirs"  is 
to  be  regarded  as  descriptive  of  the  person  or  persons  appointed  by 
law  to  inherit  the  personal  property,  it  would  have  been  desirable 
to  include  here  a  tabulation  of  the  persons  constituting  the  class 
under  the  various  statutes:  and  in  order  to  have  been  of  any 
value  it  should  have  covered  four  different  instances : 

First,  Where  there  is  a  surviving  spouse,  children  and  other 
relatives. 

Second,  A  surviving  spouse  and  children. 

Third,  A  surviving  spouse  and  other  relatives. 

Fourth,  Children  and  other  relatives. 

But  the  great  amount  of  time  and  labor  involved  forbade  this 
for  the  time  being,  and  so.  omitting  the  tabulation,  it  remains  to 
determine  to  what  proportion  of  the  fund  each  heir  is  entitled. 

Are  the  statutes  of  any  further  assistance  in  the  matter?  Here, 
while  there  is  some  difference  of  opinion,  an  examination  of  the 
decisions  shows  very  little  conflict. 

"For  the  purpose  of  ascertaining  the  persons  who  are  bene- 
ficiaries under  a  designation  of  "my  heirs/*  it  is  necessary  to  consult 
the  statutes  of  the  State  which  cast  the  descent  of  the  property  of  an 
intestate.  But  from  this  it  does  not  follow  that  the  statute  deter- 
mines the  proportion  of  the  fund  which  each  heir  shall  take,"  says 
Xihlack,  continuing,  "Where  a  member  has  made  his  certificate  pay- 
able to  his  heirs  they  do  not  take  the  fund  by  descent,  but  by 
contract.  The  statutes  of  descent  and  distribution  cease  to  be  of  use, 
therefore,  at  the  very  moment  when  the  heirs-at-law  of  the  intestate 
have  been  found  according  to  their  provisions.  They  point  out  the 
persons  whom  the  statute  declares  shall  be  beneficiaries,  but  they 
do  not  determine  the  rights  of  such  persons  under  the  contract." 

Niblack  on  Ace.  Ins.  &  Ben.  Soc.  2nd  Ed..  Sec.  210. 

On  this  point  again  we  find  one  statute,  and  one  only,  so  far 
as  we  have  been  able  to  learn,  which  has  made  a  statutory  provision 
for  our  guidance.     A  Florida  statute  recites: 

•■That  whenever  any  person  shall  die  in  this  State,  having  insur- 
ance upon  his  or  her  life,  the  -aid  insurance  shall  inure  exclusively 
to  the  benefit  of  his  or  her  child  or  children,  husband  or  wife,  in 
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equal  portions,  or  to  any  person  or  persons  for  whose  benefit  said 
insurance  is  declared  in  the  policy." 

An  ordinary  layman  would  presume  that  where  several  persons 
constituted  a  group  to  whom  a  benefit  had  been  granted,  with  no 
one  either  the  inferior  or  superior  of  any  other  according  to  the 
terms  of  the  contract,  they  would  be  joint  beneficiaries  and  share 
equally.  But  some  Courts,  by  a  process  of  what  seems  artificial 
reasoning  and  the  application  of  supposed  principles  of  law,  have 
found  that,  while  the  fund  thus  realized  was  not  exactly  an  asset  of 
the  estate  of  the  deceased,  it  should  be  governed  by  the  same  rule 
as  though  it  were,  thus  deciding  that  the  Statute  of  Distribution 
should  furnish  the  rule  of  division  as  well  as  that  of  determination. 

In  Continental  Life  Ins.  Co.  vs.  Palmer,  42  Conn.  60  (65),  the 
Court  held  that  the  proceeds  of  the  policy  was  so  nearly  allied  to 
surplus  personalty  left  by  a  decedent  that  it  ought  to  be  distributed 
under  the  statute  regulating  the  distribution  of  such  surplus.  "There 
is  then  so  near  a  relationship  between  the  money  represented  by  this 
policy  and  the  estate  of  a  deceased  person,"  says  the  Court,  "that 
we  think  it  should  be  governed  by  the  same  general  principles.  The 
Statute  of  Distribution  furnishes  the  rule  of  division  in  all  cases 
where  it  is  not  otherwise  provided." 

McLin  vs.  Clavert,  78  Ky.  472  ( 1 )  474,  is  authority  for  the 
statement  that  when  the  policy  and  charter  fail  to  make  complete 
provision  for  the  distribution  of  fund,  the  Courts  should  adopt  the 
statutory  rule  for  the  distribution  of  the  surplus  personalty  of  in- 
testates and  divide  it  as  they  would  do  if  the  money  was  the  pro- 
ceeds of  a  note  or  bond  held  by  decedent. 

Cooley  also  cites  New  Jersey  as  following  the  same  principle  laid 
down  in  McLin  vs.  Calvert,  supra,  but  a  reference  to  Leavitt  vs. 
Dunn,  56  N.  J.  L.  309,  shows  that,  while  the  syllabus  says,  "Held 
*  *  *  that  the  money  was  payable  to  his  widow  and  children 
in  proportions  indicated  by  the  statute,"  the  opinion  itself  does  not 
contain  such  a  statement,  nor  do  I  find  that  this  matter  is  covered 
by  that  opinion.  These  benefit  certificates  of  themselves  generally 
exclude  any  claim  that  the  fund  under  them  is  the  property  of  the 
insured.  It  is  a  right  accruing  by  contract  only,  and  does  not  vest 
or  exist  until  after  his  death.  It  could  then  never  by  any  possibility, 
be  construed  to  be  an  asset  of  his  estate  unless  the  power  of  appoint- 
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ment  which  the  insured  possesses  creates  property  in  him.  And  the 
analogy  made  in  McLin  vs.  Calvert  fails  for  the  reason  that  the  note 
or  bond  was  a  vested  interest  belonging  to  decedent  and  liable  for 
the  payment  of  his  debts,  which  is  not  true  of  the  fund  under  the 
benefit  certificate.  Were  a  policy  issued  to  Ann.  James,  John  and 
Mary  with  no  expressed  preference  for  any  one.  without  hesitancy 
you  would  direct  the  fund  to  go  one-fourth  to  each.  Were  the 
description.  "Ann.  my  wife.  James.  John  and  Alary,  my  children/' 
the  words  "my  wife"  and  "my  children1'  would  be  considered  words 
of  description  and  not  words  of  preference;  and  distribution  would 
still  be  the  same.  Were  it  issued  to  "my  heirs''  and  the  heirs  wTere 
found  to  be  Ann.  James,  John -and  Mary,  there  would  still  be  no 
words  of  preference  in  the  contract,  and  if  the  distribution  were  to 
be  according  to  the  contract  they  would  take  share  and  share  alike. 
And  if  the  Statute  of  Distribution  were  to  govern  the  division  it 
-must  be  because  the  fund  is  considered  part  of  the  estate.  A  few 
cases  can  be  found  where  there  are  words  in  the  policy  manifesting 
a  positive  intention  that  the  proceeds  shall  become  a  part  of  the 
estate.  But,  wherever  Courts  hold  this  fund  to  be  an  asset  of  the 
estate  and  to  go  by  descent  and  not  by  the  contract,  it  would  logically 
follow  that  the  beneficiaries  could  not  maintain  an  action  for  the 
proceeds  but  that  the  administrator  or  executor  should  seek  a  remedy 
in  the  Probate  Court. 

Continuing  the  quotation  from  Niblack,  "The  contract  and  not 
the  statute  fixes  their  rights,  and  they  have  such  rights  only  as  the 
contract  of  insurance  vests  in  them.  We  are,  therefore,  to  look  to 
the  terms  of  the  agreement  and  not  to  the  provisions  of  the  statute 
•to  ascertain  the  rights  of  the  parties." 

There  are  many  cases  holding  that  this  fund  does  not  go  to  the 
executor  as  a  part  of  the  estate,  or  pass  by  devise,  or  bequest,  but 
that  it  goes  to  the  statutory  beneficiaries  only  and  if  no  heir  is  pre- 
ferred by  the  terms  of  the  contract  it  goes  to  them  share  and  share 
alike,  regardless  of  the  degree  or  nature  of  the  relationship.  Chief 
among  these  may  lie  quoted  the  following: 

"Policies  of  insurance  payable  to  designated  beneficiaries  are 
not  the  property  of  the  decedent  within  the  meaning  of  the  Statute 
of  Distribution.  The  beneficiaries  have  exclusive  right  to  the  money 
realized,  the  executor  or  administrator  is  not  entitled  to  it.  and  it 
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cannot,  therefore,  be  regarded  as  property  of  a  decedent  subject 
to  distribution  under  the  statute  :;:  :;:  ;;:  "The  right  of  the 
beneficiaries  in  the  policies  taken  out  by  the  deceased  is  such  as  the 
contract  confers  and  is  not  a  right  arising  by  operation  of  statutory 
rules.  The  contract  and  not  the  statute  fixes  their  rights,  and  they 
have  such  rights  only  as  the  contract  of  insurance  vests  in  them. 
We  are,  therefore,  to  look  to  the  terms  of  the  agreement,  and  not  to 
the  provisions  of  the  statute,  to  ascertain  the  rights  of  the  parties. 
Where  a  benefit  is  granted  to  several,  and  their  respective  propor- 
tions are  not  specified,  the  beneficiaries  take  equally." 

Wilbum  vs.  Wilburn,  S3  Ind.  55   (1  &  2)   56-7. 

"Reference  is  had  to  the  statute  simply  for  the  purpose  of  ascer- 
taining who  are  the  beneficiaries  of  the  policy;  but  when  thus  ascer- 
tained, their  right  to  the  money  is  not  derived  from  the  statute; 
but  solely  from  the  contract  embraced  in  the  policy.  In  other  word-. 
they  take  the  proceeds,  not  as  heirs  or  distributees  of  the  deceased, 
but  as  purchasers.  This  being  so,  the  proceeds  of  this  policy  were 
not  *  *  *  any  part  of  the  estate  of  the  assured,  and,  therefore, 
not  subject  to  the  claims  of  his  creditors. 

Hubbard,   Price  &  Co.   vs.   Turner.  93  G'a.   732    (754>- 

In  Pace  vs.  Pace,  19  Fla.  438,  even  where  the  contract  describes 
the  beneficiary  thereunder  as  "for  the  benefit  of  the  estate  of  the 
insured,"  the  Court  allowed  the  introduction  of  extrinsic  evidence 
to  ascertain  the  meaning  of  the  words,  and  held  that  the  beneficial 
interest  under  the  contract  was  for  the  benefit  of  the  minor  child  and 
that  the  proceeds  did  not  go  to  the  administrator  of  the  assured. 

.Maine  Courts  say.  "In  the  absence  of  such  provision  (prefer- 
ence), all  must  share  alike. 

Cragin  vs.   Cragin,  66  Me.  517    (l    &  ->    5*9- 

Massachusetts:  "The  rights  of  the  widow  and  the  surviving 
children  are  fixed  by  the  policy,  and  as  their  proportions  are  not 
otherwise  specified,  they  must  take  equal  shares." 

Gould  vs.   Emerson,  99  Mass.   154   (157) 
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Kansas :  "Each  should  receive  an  equal  share  *  *  *  This 
is  the  natural  construction  of  language  of  contract.*' 

Felix  vs.  A.   O.   I".  \\\,  31   Kan.  81    (1)   83. 

W  isconsin :  "In  the  absence  of  any  designation  in  the  policy  of 
inequality  in  the  shares,  all  the  beneficiaries  share  equally."  ' 

Taylor  vs.  Hill.  86  Wis.  99  (3)    105. 

Missouri :  "Widows  and  daughters  were  heirs  *  *  *  and 
equally  entitled  to  fund.'' 

Pliemann  vs.  Hartung,  84  Mo.  App.  283. 

Phillips   vs.    Carpenter,   79   la..  600. 

Burke  vs.  M.  \Y.  A.  84  Pac.  275. 

Conn.   Mat.   L.   Ins.    Co.   vs.   Baldwin,   15   R.   I.;   23  At.    105. 

Thomas  vs.  Leake,  67  Texas,  469. 

Covenant  Mut.  Ben.  Assn.  vs.  Hoffman,  no  111.  603,  is  some- 
times cited  as  authority  for  this  rule  of  equality,  but  in  that  case 
the  certificate  was  issued  "to  his  wife  L.  H.  and  children  equally," 
S  ■  that  it  is  not  authority  for  what  the  distribution  would  have 
been  if  the  word  "equally"  had  been  omitted.  The  matter  has  been 
expressly  passed  upon  and  the  equal  rule  established  in  Sauerbier 
vs.  Union  Cen.  Life  Ins.  Co.  39  111.  App.  620,  but  it  seems  never  to 
have  squarely  arisen  in  the  Supreme  Court  of  Illinois,  though  the 
decisions  in  Gauch  vs.  St.  Louis  Mut.  Life  Ins.  Co.,  supra;  Alex- 
ander vs.  Masonic  Aid  Assn.,  supra,  and  The  People  vs.  Petrie,  191 
111.  497,  all  hold  that  the  fund  is  not  an  asset  of  the  estate  of  the 
deceased  and  otherwise  follow  the  other  cases  cited  on  this  question. 

Summing  up,  then,  we  find : 

First,  That  Iowa  alone  has  made  an}-  legislative  provision  as 
to  who  shall  be  included  in  the  term  "heirs"  when  used  to  designate 
the  beneficiaries  under  a  life  insurance  policy  or  benefit  certificate; 

Second.  That  the  other  decisions  upon  the  subject  are  unanimous 
in  interpreting  the  term  to  mean  those  persons  designated  as  dis- 
tributees by  the  statute  for  the  distribution  of  the  decedent's  domi- 
cile; 
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Third,  That  Florida  is  the  only  State  which  has  upon  its  books 
a  statutory  enactment  for  the  distribution  of  these  funds;  and 

Fourth,  That,  in  the  absence  of  such  provision,  practically  all 
the  Courts  hold  that  the  apportionment  of  the  funds  is  a  contractual 
matter  and,  unless  a  preference  is  expressed  in  the  contract,  the 
beneficiaries  take  share  and  share  alike,  the  exceptions  to  this  ruling 
being  the  Courts,  of  Connecticut  and  Kentucky." 

NOTE. — For  other  cases  in  point  see  Hardy's  Fraternal  Society  Law,  sub- 
ject, "Heirs  at  Law"  and  Cooky's  Briefs  on  Insurance,  subject  "Heirs."— 
Editor. 


LEGAL   ASPECT    OF   TECHNICAL    TERMS. 

An    address    by    Abb    Landis,    Actuary    of    Nashville,    Tenn.,    and    Legal 

Adviser    of   the    United    Order    of    the    Pilgrini    Fathers,    read 

before  the   Law   Section  at  its  annual  meeting  held 

at   Buffalo,   N.   Y.,   in   August,    1907. 

Mr.   Landis'  address  was  as  follows: 

'*(  )n  imitation  of  the  President  of  the  Law  Section  1  agreed  to 
prepare  a  paper  on  the  "Legal  Aspect  of  Technical  Terms,"  and  it 
was  the  intention  to  make  a  search  for  Court  decisions  in  order  to 
give  a  "legal  aspect"  to  the  presentation.  The  press  of  professional 
duties  delayed  preparation  until  last  week,  leaving  no  time  to  secure 
pertinent  quotations.  Therefore,  I  shall  confine  myself  in  an  effort 
to  indicate  the  necessity  for  caution  in  the  use  of  technical  terms 
in  by-laws  and  acts  of  legislatnres  relating  to  the  business  of  Frater- 
nal Societies. 

Concerted  action  on  the  part  of  representatives  of  fraternal 
organizations  can'secure  or  defeat  the  enactment  of  almost  any  bill 
proposed  in  any  State  legislature.  In  almost  every  State  present 
laws  affecting  Fraternal  Orders  have  been  put  upon  the  statute  books 
with  the  consent  or  through  the  influence  of  representatives  of 
Fraternal  Societies.  The  latter  are.  therefore,  primarily  responsible 
for  the  phraseology  of  these  laws,  and  if  insurance  commissioners 
and  judges  construe  them  to  the  injury  of  these  Societies,  there 
has  been  evident  neglect  or  carelessness  or  ignorance  displayed  on 
tlie  pari  of  those  who  prepared  or  permitted  enactment  of  bills 
which  failed  to  clearly  define  each  provision  so  as  to  confine  it  to  one 
reas(  mable  c<  >nstructi<  >n. 

Representatives  of  Fraternal  Societies,  usually  advised  by  an 
attorney  or  counselor,  are  altogether  responsible  for  the  phraseology 
of  constitutions  and  by-laws  and  only  carelessness  of  expression 
permits  of  constructions  contrary  to  the  intent  and  purpose  of  those 
who  prepare  the  constitution  and  by-laws. 

Obviously  my  contention  is.  that  such  plain  words  can  be  used 
to  express  intent  and  purpose  as  to  practically  render  only  one  reason- 
able construction  a  possibility. 

70 
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In  preparing  constitutions  and  statute  laws  for  the  government 
and  regulation  of  organizations  granting  life  insurance  protection, 
it  has  become  customary  to  use  words. peculiarly  applicable  to  the 
principles  and  practices  relating  to  the  insurance  business,  and,  in 
consequence,  these  words  may  be  considered  technical. 

Thus  we  have  "premium,*'  "payment,"  "contribution"  and 
"assessment."  Also  "reserve  fund,"  "surplus  fund,"  "emergency 
fund"  and  "contingent  fund."  We  have  "insurance"  and  "endow- 
ment;" "policy"  and  "certificate;"  "policy  holder"  and  "member;" 
and  others  too  numerous  to  itemize  in  this  connection. 

When  the  meaning  of  a  word  becomes  fixed  by  long  usage  or  by 
legal  and  generally  recognized  authority,  it  can  be  used  with  con- 
fidence in  its  proper  connection  according  to  the  accepted  meaning. 
If  any  such  word  has  been  employed  in  connection  with  the 
business  of  well  known  corporations,  such  as  life  insurance  compa- 
nies, until  it  has  an  accepted  meaning  descriptive  of  such  business: 
and  other  corporations  make  use  of  the  same  word  in  connection 
with  their  business,  the  recognized  and  accepted  meaning  can  reason- 
ably be  given  to  this  word  in  its  application  to  the  business  of  all 
of  the  organizations. 

As  a  concrete  example,  suppose  a  Fraternal  Beneficiary  Society 
should  adopt  a  constitution  providing  for  level,  whole  life  "pre- 
miums." and  should  promise  a  definite  sum  payable  at  death  and 
undertake  to  sustain  and  support  the  promise  by  accumulating  the 
proper  "reserve  fund"  required  to  maintain  the  "premium"  level  and 
uniform — and  suppose  these  words  "premium"  and  "reserve  fund 
come  before  a  judge  for  construction  and  he  finds  that  they  have  been 
employed  for  the  best  part  of  a  century  by  life  insurance  companies 
in  connection  with  promises  to  pay  a  definite  sum  at  death,  and  he 
also  fmds  that  legislatures  and  Courts  have  many  times  previously 
been  called  upon  to  construe  and  attach  a  definite  meaning  to  these 
terms,  would  it  not  be  natural  that  he  follow  precedent  rather  than 
consider  any  claim  that  the  words  were  used  in  a  different  meaning 
in  connection  with  different  practices  in  the  business  conduct  of 
the  Fraternal  Society  and  Life  Company. 

Reference  need  only  be  made  to  the  experience  of  the  Knights 
of  Pythias  in  Missouri  Courts  to  convince  us  that  the  ordinary  judge 
will  adopt  the  accepted  meaning  as  authorized  by  precedent,  rather 
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than  give  heed  to  the  claim  that  the  organizations  are  materially 
different  in  their  practices  and  plans  when  ooth  promise  a  stipulated 
sum  payable  at  death  and  undertake  to  make  the  performance  of 
the  promise  possible  through  periodical  "premiums"  and  a  "reserve 
fund." 

A  judge  in  New  York  State  recently  delivered  an  opinion  in 
which  he  endorsed  the  contention  of  the  defendant  Society  and 
admitted  that  its  readjustment  of  contributions  was  necessary  to  save 
the  organization  from  failure  and  commended  the  plan  as  fair  and 
equitable  and  reasonable,  yet  gave  an  adverse  decision  "with  much 
hesitation"  because  other  judges  had  set  a  precedent  in  previous 
opinions. 

In  view  of  the  known  tendency  of  Courts  to  follow  precedent, 
I  submit  whether  or  not  it  is  wise  for  a  Fraternal  Beneficiary  Society 
to  employ  any  technical  term  which  has  become  identified  with  the 
usages  and  practices  of  life  companies,  unless  they  are  ready  to  adopt 
Life  Company  methods. 

In  order  to  emphasize  the  point  to  be  made,  permit  me  to  refer 
with  some  detail  to  actual  differences  under  apparently  similar  con- 
ditions. 

The  Xew  York  Life  Insurance  Company,  for  example,  requires 
a  level  and  uniform  annual,  semi-annual  or  quarterly,  contribution 
from  a  policy-holder  in  consideration  for  the  promise  to  pay  a  given 
sum  at  death.  The  uniform  contribution  is  so  adjusted  that  it  yields 
S(  imewhat  more  than  sufficient  to  cover  the  current  cost  of  mortality, 
and  the  excess  over  cost  is  accumulated  into  a  fund  for  the  purpose 
of  maintaining  the  contribution  level  and  uniform  during  the  period 
i  if  insurance. 

The  Royal  Arcanum,  as  another  example,  has  adopted  a  plan 
under  which  it  requires  a  level  and  uniform  monthly  contribution 
from  a  member  in  consideration  of  the  promise  to  pay  a  conditional 
sum  at  death.  The  uniform  contribution  is  so  adjusted  that  it  yields 
somewhat  more  than  sufficient  to  cover  the  current  mortality,  and 
the  excess  over  cost  is  accumulated  into  a  fund  for  the  purpose  of 
maintaining  the  contribution  level  and  uniform  during  the  period 
i  if  protection. 

It  may  be  observed  that  almost  the  identical  language  descriptive 
of  the  Xew  York  Life  Company  contract  to  pay  death  benefit  can  he 
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used  to  describe  the  contract  of  the  Royal   Arcanum  to  pay  death 
benefit. 

Should  the  Royal  Arcanum  employ  the  same  technical  term-  to 
describe  the  contribution  and  accumulation  as  used  by  the  New 
York  Life,  would  the  Courts  be  likely  to  seek  a  different  than  the 
generally  accepted  meaning  for  these  terms  when  apparently  they 
relate  to  identical  promises  and  business  methods? 

On  the  other  hand,  should  the  Royal  Arcanum  employ  original 
terms  descriptive  of  its  plans  and  methods  would  not  the  Courts,  in 
the  absence  of  precedent,  be  compelled  to  construe  the  terms  accord- 
ing to  practice  and  actual  business  conduct? 

While,  as  before  remarked,  almost  identical  language  can  be 
used  in  describing  the  contracts,  in  respect  to  contributions  and 
promise  of  death  benefit,  made  by  the  New  York  Life  and  the  Royal 
Arcanum,  as  a  fact  the  "contribution"  required  by  the  New  York 
Life  is  different  in  character  from  the  "contribution"  required  by 
the  Royal  Arcanum.  The  one  is  fixed,  the  other  is  -flexible.  The 
difference  between  the  two  is  material  and  substantial  and  the  same 
term  should  not  be  used  in  naming  them. 

Likewise  the  accumulation  of  the  New  York  Life  differs  in 
character  from  that  of  the  Royal  Arcanum.  The  accumulation 
from  premiums  by  the  New  York  Life  is  of  the  nature  of  a  deposit 
by  the  policy-holder,  and  is  held  by  the  company  to  partially  offset 
its  insurance  liability  and  to  decrease  the  yearly  cost  of  the  insur- 
ance. That  is  to  say.  the  net  insurance  liability  of  the  company 
on  any  individual  policy  at  the  end  of  any  year  is  the  face  of  the 
policy  less  the  reserve  accumulation  to  the  credit  of  the  policy.  If 
the  contract  promises  a  death  benefit  of  $1,000.  and  the  insured 
should  die  at  the  end  of  the  twentieth  year,  when  the  reserve  ac- 
cumulation amounted  to  $400.  the  company  would  use  the  $400  in 
part  payment  of  the  Si. 000  claim,  leaving  only  $600  to  be  taken 
from  premium  payments  of  surviving  insurants.  Under  assump- 
tions of  the  American  Experience  Table  of  Mortality,  should  the 
policy-holder  live  to  age  ninety-six.  he  would  have  a  deposit  or  re- 
serve to  the  credit  of  his  policy  equalvto  the  face  thereof,  and  the 
company  would  be  free  from  any  insurance  liability  and  could 
(as  the  Mutual  Benefit  has  done)  pay  the  face  of  the  policy  to 
the  insured   who   survived   to   that  a«e.      In   other  words,  the  net 
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insurance  at  risk  of  a  life  company  is  the  sum  insured  less  the 
amount  of  the  reserve  accumulation.  The  mortality  cost  is  deter- 
mined by  the  net  amount  of  insurance  at  risk.  Since  the  company 
holds  the  accumulation  to  reduce  the  mortality  cost  and  as  an  offset 
to  insurance  liability,  the  accumulation  logically  must  be  set  down 
as  a  credit  to  the  policy-holder,  and.  as  logically,  the  latter  must 
have  an  individual  and  personal  interest  in  such  credit.  Out  of  this 
relation  has  equitably  sprung  non-forfeiture  laws  requiring  a  set- 
tlement with  policy-holders  who  discontinue  the  payment  of  pre- 
miums. 

The  accumulation  from  contributions  by  the  Royal  Arcanum  (I 
name  the  Royal  Arcanum  and  New  York  Life  as  representatives 
of  two  systems )  is  not  of  the  nature  of  a  deposit  by  the  member 
and  it  is  not  held  by  the  Societies  to  offset  insurance  liability  nor 
to  decrease  the  yearly  cost  of  protection.  When  a  member  dies 
there  is  no  "release  of  reserve,"  nor  is  there  any  deduction  from 
"the  accumulation  to  be  used  in  part  payment  of  the  death  claim. 
The  entire  benefit  is  paid  from  the  contributions  by  surviving  mem- 
bers, and  the  accumulation  remains  undiminished.  In  the  course 
"t  operation  sin  mid  the  number  of  surviving  and  persistent  entrants 
be  so  much  reduced  that  their  current  contributions  would  not  be 
sufficient  to  meet  the  current  death  claims,  then  the  deficiency  must 
be  made  good  from  the  accumulation  which  has  been  built  up  by 
previous  contributions  of  all  the  entrants,  whether  they  survive  or 
have  died.  In  other  words,  the  accumulations  of  a  pure  Fraternal 
Society,  from  early  excess  contributions  by  members,  is  held  to  pay 
claims  whenever  current  contributions  by  existing  members  are  in- 
sufficient to  meet  the  current  losses.  The  excess  of  the  individual 
contribution  goes  into  a  common  fund  for  the  purpose  of  meeting 

itnnion  liability  incurred  through  mutual  co-operation.  The  in- 
dividual member  has  no  personal  interest  in  nor  claim  upon  any 
part  of  the  surplus  accumulation.  His  beneficiaries  alone,  after  his 
death,  have  a  legal  claim  against  the  funds  of  the  Society.  No  right 
nor  interest  in  the  fund  can  vest  in  the  beneficiaries  until  the  claim 
mature-  by  death.  The  member  cannot  break  his  contract  by  dis- 
continuing contributions  and  thereby  become  legally  entitled  to  a 
claim  against  the  funds  of  the  Society  on  the  plea  that  he  has  con- 
tributed toward  their  accumulation.     Owing  to  this  difference  in  the 
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character  of  accumulation  by  a  Fraternal  Society  and  a  life  com- 
pany legislatures  have  retrained  from  enacting-  non- forfeiture  laws 
applicable  to  these  Societies. 

However,  should  the  Royal  Arcanum  designate  its  accumula- 
tion a  "reserve  fund"  and  acknowledge  liability  to  a  withdrawing 
member  by  allowing  him,  in  one  way  or  another,  the  value  of  his 
contributions  toward  the  accumulated  fund,  how  long  would  it  be 
before  the  Courts  would  decide  that  there  was  no  material  differ- 
ence in  plans  and  methods  between  the  Society  and  the  life  com- 
pany? And  how  long  before  legislatures  would  subject  the  Society 
to  requirements  of  all  laws  affecting  life  companies,  including  those 
relating  to  taxation. 

Originally  the  life  companies  were  mutual  and  co-operative  or- 
ganizations, and  no  member  had  any  individual  right  in  or  claim 
upon  the  funds  of  the  company.  This  has  been  changed  by  prac- 
tice and  by  State  laws  to  meet  the  conditions  of  altered  methods  of 
operation.  Just  as  surely  as  Fraternal  Beneficiary  Societies  change 
their  methods  to  correspond  with  present  practices  by  life  compa- 
nies,  as  certainly  will  laws  be  enacted  to  place  them  in  the  position  of 
life  companies.  When  that  day  comes  the  Fraternal  Societies,  as  we 
have  known  them  in  this  country,  will  disappear  as  completely  as 
have  the  open  assessment  Associations  after  they  began  to  ape  the 
methods  of  the  life  comoanie^ 

There  is  a  broad  field  for  the  Fraternals  in  granting  pure  protec- 
tion to  the  dependents  of  the  wage-earners  and  bread-winners  of 
this  country,  but  to  occupy  that  field  they  must  have  rates  on  mod- 
erate amounts  within  the  means  of  possible  patrons,  and  the  Societies 
must  maintain  their  character  as  semi-benevolent  and  wholly  altruis- 
tic and  mutual  Associations  under  representative  form  of  govern- 
ment. 

I  contend  that  these  organizations  cannot  retain  their  right  to 
privileges  and  favoritism  by  exemptions  under  the  laws  of  the  sev- 
eral states  unless  they  retain  their  character  as  fraternal,  mutual, 
co-operative,  and  benevolent  institutions,  with  their  affairs  controlled 
by  their  members  without  profit  to  individuals  not  shared  by  the 
whole  body. 

I  contend  that  their  distinctive  character  will  be  jeopardized  in 
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the  employment  by  Fraternal  Societies  of  technical  terms  which  have 
peculiar  and  especial  reference  to  the  business  of  life  companies. 

1  further  contend  that  the  present  distinctive  character  recog- 
nized by  law  will  be  ultimately  and  completely  blotted  out  should 
the  Fraternal  Societies  not  only  employ  such  technical  terms  but 
also  conform  their  practices  and  methods  to  those  of  the  life  com- 
panies. I  can  think  of  no  reason  why  legislators  should  grant  fav- 
ors and  privileges  and  exemptions  to  one  body  of  citizens  as  against 
another  body  of  citizens  when  both  associations  are  engaged  in  the 
same  character  of  business.  Assuredly  the  mere  difference  in  titles 
will  not  justify  the  continuance  of  discriminating  privileges  in  favor 
of  the  one  to  the  exclusion  of  the  other.  The  first  step  toward 
similar  business  methods  is  the  use  of  similar  technical  terms.  The 
Fraternal  Beneficiary  Societies  originally  had  their  own  distinctive 
nomenclature.  That  original  practice  should  not  be  aoandoned.  The 
fact  of  adjusting  contributions  to  an  equivalence  of  promised  bene- 
fits does  not  call  for  changes  in  the  nature  and  character  of  fraternal 
co-operation  for  mutual  protection. 

1  have  commented  at  length  upon  the  nature  of  contribution  and 
accumulations  in  connection  with  the  business  of  life  companies  and 
Fraternal  Societies,  because  these  arc  most  often  made  the  issue  in 
law  suits  where  technical  terms  are  construed,  and  also  often  made 
subjects  for  legislation  in  respect  to  taxation  and  regulation. 

The  form  of  contracts  i^  also  a  prolific  source  of  Court  decisions, 
legislative  enactments,  and  department  rulings.  I  could  cite  an- 
tagonistic derisions  in  adjoining  States  as  to  whether  or  not  "en- 
dowment insurance  is  life  insurance."  I  could  cite  cases  with  differ- 
ent constructions  concerning  specified  benefit.  All  of  these  would 
serve  to  present  the  ''Legal  Aspect  of  Technical  Terms,"  and  might 
serve  as  a  warning  against  copying  the  forms  of  life  companies 

So  far  as  I  have  examined,  the  laws,  in  every  State  relating  to 
the  Fraternal  Beneficiarv  Societies,  contain  a  section  with  substan- 
tially the  words,  "and  shall  make  provision  for  the  payment  of 
death  benefits." 

A  certain  Societv  issued  term  certificates  providing  for  the  pay- 
ment of  death  benefits  within  the  period  of  promised  protection. 
An  insurance  commissioner  ruled  that  the  above  quoted  words  con- 
fined the  Societv  to  certificates  covering  the  whole  period  of  life. 
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In  support  of  the  ruling  the  commissioner  indulged  the  following 
remarkable  reasoning : 

"The  Insurance  Department  is  of  opinion  that  "death  hem 
means  benefits  payable  at  death,  regardless  of  when  such  an  event 

may  happen.  The  law  does  not  say  that  such  Association  shall  pro- 
vide for  the  payment  of  death  benefits  provided  the  insured  dies 
within  a  certain  number  of  years.  There  is  no  qualification  what- 
ever to  this  positive  requirement.  As  you  know,  a  term  policy  pro- 
vides for  the  payment  of  a  death  benefit  in  the  event  only  that  the 
insured  dies  within  a  specified  number  of  years.  If  a  term  policy 
can  be  issued  under  the  provisions  of  this  act,  there  must  be  read 
into  section  5  a  vital  condition  or  qualification,  whereas  there  is 
no  condition  or  qualification  to  this  positive  requirement  oi  this 
section,  viz..  that  every  Association  doing  business  under  the  pro- 
visions of  this  act  shall  make  provision  for  the  payment  of  death 
benefits. 

"We  do  not  think,  therefore,  that  contracts  providing  for  the 
payment  of  death  benefits  can  possibly  mean .  anything  else  than 
whole  life  policies.  The  term  "payment  of  death  benefits'*  is  used 
in  a  number  of  instances  in  this  act,  and  in  every  case  it  is  used  in 
the  sense  of  whole  life  insurance,  and  not  in  the  sense  of  insurance 
for  a  term  of  years.  If  this  expression  means  whole  life  insurance, 
then  we  cannot  see  that  there  is  any  provision  in  the  law  by  which  a 
Fraternal  Association  can  issue  term  policies." 

The  same  commissioner  ruled  against  the  issuance  of  "Limited 
Payment"  Certificates.  His  statement  upon  this  point  was  as  fol- 
lows : 

"As  you  know,  a  limited  payment  policy  provides  for  the  pay- 
ment of  the  premium  for  a  number  of  years,  after  which  time  the' 
policy  becomes   fully  paid-up  and  no  further  payment  of  premium 
is  made. 

"Section  5.  above  quoted,  specifically  prohibits  Fraternal  Asso- 
ciations from  making  'any  contract  which  does  not  provide  for  the 
regular  payments  01-  assessments  during  the  entire  existence  of  the 
contract.'  A  limited  payment  life  policy  is  a  whole  life  contract, 
and  yet.  by  the  terms  of  such  a  contract,  the  regular  payments  or 
assessments  thereon  are  limited  to  a  specific  number  of  years,  whereas 
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ion  5  specifically  states  that  the  regular  payments  or  assessments 
shall  be  paid  during  the  entire  existence  of  the  contract. 

"The  Insurance  Department  is,  therefore,  of  opinion  that  under 
this  section  of  the  law  a  Fraternal  Beneficiary  Association  cannot 
issue  a  limited  payment  life  policy.'" 

This  commissioner  also  ruled  that  a  Fraternal  Society  could  not 
advertise  as  "operating  on  a  legal  reserve  basis."  and  could  not 
declare  '■dividends"  even  in  the  way  of  reduction  of  stipulated  con- 
tributions, and  could  not  grant  "paid-up"  nor  "extended"  insur- 
ance. 

The  commissioner  declared  himself  in  sympathy  with  the  plans 
of  the  Society,  but  contended  that  the  law  would  not  permit  of  a 
different  construction.  This  law  was  commended  by  officials  of 
Fraternal  Societies,  and  was  almost  word  for  word  the  reproduction 
of  a  so-called  "uniform  Bill"  submitted  by  Fraternal  representatives. 

The  same  commissioner  has  been  discussing  with  other  commis- 
-  Mers  the  proper  interpretation  of  the  general  prohibition  in  State 
law-  of  "paid  agents"  by  Fraternal  Societies.  The  indications  are 
that  a  ruling  may  be  expected  which  will  cause  considerable  dis- 
turbance among  Societies  employing  paid  deputies. 

It  is  my  conviction  that  too  little  attention  has  been  given  to 
technical  words  in  the  drafting  of  bills  intended  for  enactment  by 
legislatures,  and  too  little  consideration  of  the  technical  meaning 
has  been  given  to  phrases  and  terms  inserted  in  constitutions  and 
by-laws  of  Societies.  There  has  not  been  sufficient  effort  to  anticipate 
decisions  of  Courts  and  rulings  of  commissioners  in  the  wording 
of  laws  and  constitutions. 

-  metimes  legislators  conclude  that  they  know  all  about  the 
business  and  are  not  subject  to  advice  and  direction.  However, 
concerted  action  on  the  part  of  all  Fraternal  people  interested  will 
ordinarily  secure  any  desired  legislation,  and  can  always  prevent 
the  enactment  of  objectionable  laws.  Such  a  power  should  be  sup- 
plemented by  use  of  words  and  terms  which  could  not  be  reason- 
ably misconstrued  by  judges  or  commissioners. 

The  "Legal  Aspect  of  Technical  Terms"  is  well  worth  serious 
consideration  by  every  member  of  the  Law  Section.  My  purpose 
has  been  to  bring  the  subject  to  your  attention  and  not  to  enter 
into  an  exhaustive  discussion  of  it.      I   had  notes  of  words  which 
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appear  in  by-laws  and  certificates  of  many  Societies  and  intended  to 
point  out  their  technical  as  compared  with  intended  meaning,  but 
shall  conclude  with  the  above  general  comments." 

NOTE. — For  the  meaning  of  the  words  "Reserve"  and  "Emergency  fund"' 
as  used  in  some  Fraternal  Statutes  see  State  Ex.  rel.  Supreme  Lodge  K. 
of  P.  vs.  Vandiver,  Supreme  Court  of  Mo.  May,  1908,  11 1  S.  W.  911;  See  also 
title  "Definitions,"   in  Hardy's  Fraternal  Law. — Editor.- 


THE  POWER  OF  FRATERNAL  BENEFICIARY  ASSOCIATIONS,  BY 

SUBSEQUENT    ENACTED    BY-LAWS,    TO    LIMIT    THE    SCOPE 

OF    BENEFICIARIES,    OR    TO    DISQUALIFY    EXISTING 

BENEFICIARIES. 

An    address    by    Mr.    John    B.    Mcllwain    of   Port    Huron,    Mich.,    Legal 
Adviser   for   the    Ladies    of   the    Modern   Maccabees,   read   before 
the   Law   Section    at   its    annual   meeting   held   at 
-*,.       j  Put-in-Bay,   Ohio,   in   August,    1908. 

Mr.  Mcllwain's  address  was  as  follows : 

"It  is  my  aim  in  this  paper  to  deal  solely  with  the  question  of  the 
power  of  Fraternal  Beneficiary  Associations,  by  subsequent  enacted 
by-laws,  to  limit  the  scope  of  beneficiaries,  or  to  disqualify  existing" 
beneficiaries,  where  the  contract  between  the  member  and  the.  Society 
reserved  the  right  in  the  Society  to  amend  the  by-laws  affecting  the 
contract.  It  is  assumed  that  the  applicant  in  his  application  agreed 
to  be  bound  by  all  the  laws  in  force  and  those  subsequently  adopted, 
or  words  of  similar  import,  and  that  the  by-laws  of  the  Society  in 
force  at  the  time  of  the  application  reserved  the  right  of  amendment 
to  the  Society. 

It  is  not  my  purpose  to  consider  whether  the  amendment  as  made 
was  intended  to  be  retroactive  or  is  in  legal  effect  retroactive.  That 
is  another  and  different  question  upon  which  the  law  is  well  settled 
that  the  Courts  will  not  construe  any  law,  no  matter  how  positive  in 
it-  terms,  as  retroactive  in  effect  so  as  to  interfere  with  existing 
contracts  or  vested  rights,  unless  the  intention  that  it  shall  so  operate 
i-  expressly  declared. 

Sedgwick  St.  &  Const.  Law,   161. 
End.  Interp.  St.  Sec.  273. 

TIES  TO  THE  CONTRACT  AND  THE  RELATION  OP  THE  BENEFICIARY 

TO   IT. 

All  rights  and  liabilities  of  beneficial  membership  in  Fraternal 
Beneficiary  Associations  rest  in  the  contract  as  made  by  the  parties. 
The  contract  too  i-  one  solely  between  the  member  and  the  Society, 
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and  cannot  in  any  view  be  regarded  as  being-  made  with  the  bene- 
ficiary designated  in   the  certificate. 

The  designation  of  a  beneficiary  creates  no  vested  interest  in  the 
beneficiary  or  property  in  the  certificate,  but  only  an  expectancy. 
Under  the  by-laws  of  these  Associations  the  member  has  the  right 
to  change  the  beneficiary  at  will.  Any  person  who  becomes  an 
appointee  in  such  a  certificate  takes  the  position  subject  to  the  abso- 
lute right  of  the  member  to  substitute  a  new  one  at  any  moment. 
The  designation  of  a  beneficiary  takes  on  the  character  of  a  testa- 
mentary disposition  of  property,  which  speaks  only  from  the  death 
of  the  member.  (Union  Mut.  Association  vs.  Montgomery,  70 
Mich.  5807.) 

As  said  by  the  Court  in  Masonic  Mutual  Benefit  Society  vs. 
Burkhart,  no  Ind.  189,  "All  that  a  beneficiary  has  during  the  life- 
time of  a  member,  owing  to  his  right  of  revocation,  is  a  mere  ex- 
pectancy dependent  upon  the  will  and  pleasure  of  the  holder  of  the 
certificate.     This  expectancy  is  not  property." 

Even  where  the  beneficiary  had  for  a  long  time  paid  the  dues 
necessary  to  maintain  the  certificate,  it  was  held  this  did  not  create 
any  rights  which  the  insured  was  obliged  to  respect,  or  which  would 
deprive  him  of  his  right  to  change  the  beneficiary  at  will. 

And  in  a  well  reasoned  case  in  California  it  is  held  that  where 
the  insured  was  fraudulently  induced  to  change  the  beneficiary  that 
the  substituted  beneficiary  was  entitled  to  the  rights  conferred  by 
the  certificate. 

Haeft   vs.    Supreme   Lodge,    113    Cal.   91. 

In  that  case  the  Court  said  : 

"The  last  change  it  is  averred  was  accomplished  through  the 
fraudulent  representations,  undue  influence,  coercion  and  duress 
practiced  and  exercised  upon  the  father,  by  his  wife,  the  plaintiff, 
( this  was  the  second  wife)  *  *  *  Defendants  do  not  plead  any 
contract  with  their  deceased  father,  or  any  special  equities  which 
would  deprive  him  of  the  right  to  make  a  change,  but  stand  upon 
the  ground  that  they  may  contest  because  the  change  was  procured 
by  fraud.  But.  if  it  was  fraud,  did  they  have  a  right  to  complain? 
Clearlv  they  had  not.  unless  either  by  contract  or  in  law  they  have 
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some  vested  interest  or  right  in  the  certificate  which  had  formerly 
been  taken  out  in  their  favor.  They  claim  no  such  vested  interest 
by  contract.  If  it  exists  at  all,  then  it  exists  by  operation  of  law. 
But  such  rights  are  either  constitutional  or  statutory,  and  we  are 
referred  to  no  law  which  secures  to  them  a  right  of  action  for  such 
a  cause.  If  they  had  a  vested  right  in  the  certificate  as  such,  then 
the  insured  himself,  of  his  own  volition,  and  without  the  fraudulent 
contrivance  of  a  third  person,  could  not  substitute  a  new  beneficiary. 
But  this  is  not  and  cannot  be  claimed,  for  the  contract  is  between 
the  Order  and  the  insured.  The  beneficiary's  interest  is  the  mere 
expectancv  of  an  incompleted  gift,  which  is  revokable  at  the  will  of 
the  insured,  and  which  does  not  and  cannot  become  vested  as  a  right 
until  fixed  by  his  death.  *  *  *  One  cannot  be  defrauded  of  that 
in  which  he  has  no  vested  right.  A  vested  right  is  property,  which 
the  law  protects,  while  a  mere  expectancy  is  not  property,  and  there- 
fore is  not  protected."     (See  authorities  cited.) 

It  may  be  stated,  therefore,  as  a  sound  legal  proposition  that 
the -designation  of  the  beneficiary  in  ordinary  benefit  certificates  is 
held  to  have  no  contractual  significance.  The  beneficiary  can  be 
entirely  eliminated  in  considering  the  power  of  the  Society  by  a 
subsequent  enacted  law  to  regulate  the  class  of  persons  to  whom 
the  benefit  funds  of  the  Society  shall  be  paid,  even  though  the  effect 
of  such  subsequent  enacted  law  may  be  to  disentitle  the  designated 
beneficiary  to  the  benefit  fund. 

Vance  mi   Insurance,  pages  400  to  404. 

The  contract  being  solely  between  the  Society  and  the  member, 
the  parties  to  it  have  a  right  to  modify  or  change  it  as  they  see  fit. 
The  member  may  consent  to  a  change  in  the  terms  of  the  contract, 
and  it  consented  to  or  acquiesced  in  by  him  such  change  will  be 
binding  upon  him  and  his  beneficiary,  and  becomes  a  part  of  the 
contract.  (  Allen  vs.  Merrimac  County  Odd  Fellows,  72  N.  H.  525)  : 
and  this  consent  of  the  member  may  be  given  in  advance  when  he 
signs  the  application,  in  which  he  says:  "I  agree  to  be  bound  by  all 
the  laws  now  in  force  or  those  that  may  hereafter  be  adopted," 
Eversberg  vs.  Supreme  Tent  Knights  of  the  Maccabees  of  the 
World,  33  Texas  Civ.  App.  549.)     But  this  reserved  right  of  legis- 
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lation   under  the  contract   is  construed  by  the  Courts  to  be  one  of 
preservation  and  not  of  destruction  of  the  contract  (Gant  vs.  Amer- 
ican Legion  of  Honor.   107  Term.  603)  :  and  the  consent  given  by 
the  member  in  advance  is  held  to  be  a  consent  to  be  bound  by  all 
subsequent  enacted  laws  that  are  reasonable  and  do  not  operate  as  a 
destruction  of  the  contract.     The  great  conflict  in  the  adjudicated 
cases  is  traceable  to  the  different  conclusions  reached  by  the  Courts 
as  to  what  are  reasonable  and  what  are  unreasonable  by-laws.     Some 
Courts  hold  that  after-enacted  laws  against  suicide,  or  depriving  a 
member  from  engaging  in  certain  occupations  not  prohibited  at  the 
time  of  his  admission,   impair   his  property   rights,   and   are  void, 
while  other  equally  respectable  Courts  hold  that  such  laws  are  reason- 
able, and  within  the  reserved  power  of  amendment.     The  contract 
between  the  member  and  the  Society  is  to  be  found  in  the  application 
and  medical  examination,  the  by-laws,  the  certificate,  the  articles  of 
incorporation  and  the  statute  of  the  State  of  incorporation,  of  the 
Society.     The  Courts  do  not  make  contracts  for  the  parties.     They 
simply  ascertain  and  declare  the  contract  as  made  by  the  parties, 
and  give  it  effect,  so  long  as   it  does  not  violate  any  law  of  the 
State  or  is  not  against  public  policy.     The  difference  in   the  con- 
clusions reached  by  the  several  Courts  as  to  the  effect  of  subsequent 
enacted  laws  on  the  same  subject  is  traceable  in  most  cases  to  the 
difference  in  the  wording  of  the  contract  on  the  reserved  right  oi 
amendment.     So  much  so  is  this  the  case  that  it  would  be  almost 
impossible  to  lay  down  any  general  rule  applicable  to  all  cases. 

The  contracts  made  by  the  parties,  which  involve  vested  rights 
or  property  rights,  cannot  be  changed  except  by  the  consent  of  both 
parties  to  the  contract.  In  these  Associations  the  member  may  be 
said  to  have  a  property  right  in  the  right  to  appoint  a  beneficiary  to 
take  the  fund.  While  the  member  has  no  property  in  the  benefit 
payable  at  his  death,  but  only  the  power  to  designate  a  beneficiary 
yet,  as  Mr.  Bacon  says,  "the  cases  must  not  be  understood  to  hold 
that  a  member  of  a  benefit  Society  has  not  a  property  right  in  the 
contract  of  membership,  under  which  he  has  the  power  to  designate 
a  recipient  of  the  benefit  to  be  paid  because  of  such  membership  under 
the  contract.  The  right  of  the  member  in  this  contract  is  a  valuable 
one.    which    the    Courts    will    at    all    times    recognize   and    protect. 
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although,  strictly  speaking",  such  member  has  no  property  interest  in 
the  benefit  to  be  paid,  or  subject  of  the  power." 

Bacon  Ben.  Soc.  Sec.  237. 

If  the' member  has  a  vested  interest  in  the  appointment  as  made 
by  him  in  the  first  instance,  then  the  Society  cannot  affect  that  right 
by  a  subsequent  enacted  law,  unless  the  member  has  consented  in 
advance  that  it  may  be  done,  or  subsequently  assents  to  it.  If  the 
member  in  the  contract  as  made  consents  that  the  beneficiary  may 
be  changed,  then  he  has  no  vested  right  in  the  particular  appointment 
made.  The  contract  must  be  read  as  a  whole  and  all  parts  considered 
together.  The  right  of  appointment  of  the  beneficiary  is  vested  in 
the  member.  While  this  is  true,  most  if  not  all  of  these  Societies 
provide  in  the  articles  of  incorporation  and  by-laws  that  the  Society 
shall  have  the  right  to  regulate  and  control  its  benefit  fund,  and 
determine  the  person  or  persons  to  whom  the  same  shall  be  paid,  and 
expressly  reserves  the  right  to  amend  the  laws  in  this  respect,  and 
the  member  agrees  to  be  bound  by  it.  If  force  be  given  to  both  of 
these  provisions  of  the  law,  then  it  is  difficult  to  see  how  a  member 
can  claim  a  vested  interest  in  having  the  particular  person  appointed 
by  him  in  the  first  instance  to  receive  the  fund,  as  his  contract  pro- 
vides that  the  Society  shall  have  the  right  to  amend  the  laws  from 
time  to  time,  and  determine  the  person  or  persons  to  whom  the  fund 
shall  be  paid.  A  member  cannot  claim  the  right  to  have  his  con- 
tract unaltered  when  his  contract  specifically  provides  it  may  be 
changed.  There  is  no  absolute  contract  to  pay  the  particular  person 
designated,  as  it  is  agreed  as  a  part  of  the  contract  that  the  Society 
may  change  the  class  of  persons  to  whom  its  benefit  fund  shall  be 
paid.  Here  is  a  discretion  vested  in  the  Society.  True,  it  is  ex- 
pected to  be  used  in  furtherance  of  the  declared  objects  and  purposes 
of  the  Society,  and  not  to  be  abused.  The  power  while  vested  in 
the  Society  must  be  reasonably  exercised.  We  think  the  correct 
rule  is  laid  down  in  Supreme  Lodge  vs.  Knight,  20  N.  E.  Rep.  479 
find.),   where  the   Court  said: 

"'Where  a  change  is  regularly  made  by  its  by-laws  and  the  motive 
which  influences  the  change  is  an  honest  one  to  promote  the  welfare 
of  the   Society,  and   the  members  are  all  given   an  opportunity  to 
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avail  themselves  of  the  change,  no  actionable  wrong  is  done  the  mem- 
bers or  their  beneficiaries." 

This  rule  was  approved  in  Wist  vs.  Grand  Lodge  A.  O.  U.  W.' 
29  Pac.  Rep.  610,  a  leading  case,  and  recognized  as  the  correct  rule 
in  Korn  vs.  Society,  6  Kranch,  192. 

In  Massachusetts  Mut.  Ben.  Asso.  vs.  Severson,  43  Atl.  192 
(Conn.),  it  was  held  that,  "where  one  joins  a  benefit  Association 
agreeing  to  conform  in  all  respects  to  the  by-laws  in  force  or  to  be 
adopted,  he  is  bound  by  a  subsequent  by-law  duly  adopted  changing 
the  method  of  determining  his  beneficial'}',  and  he  lias  no  vested  right 
to  have  the  fund  disposed  of  as  provided  in  the  by-laws  at  the  time 
of  his  admission." 

A  review  of  a  few  of  the  cases  will  suffice  to  show  the  trend  of 
the  Courts  on  this  question. 

LIMITING  THE  SCOPE  01?  BENEFICIARIES. 

The  right  of  a  Society,  by  a  subsequent  enacted  law,  to  limit  the 
scope  of  the  beneficiaries  was  considered  by  the  Supreme  Court  of 
Michigan  in  1905  in  the  case  of  Brinen  vs.  Catholic  Mut.  Ben.  Asso. 
reported  in  the  140  Mich,  page  220. 

In  that  case  the  deceased,  Reilly,  in  a  certificate  named  his 
sister  as  beneficiary,  further  limiting  his  right  to  thereafter  name 
other  beneficiaries  "to  such  person  or  persons  as  the  rules  and  regu- 
lations of  such  Association  shall  determine,"  and  further  agreeing 
to  comply  with  all  the  laws,  rules  and  regulations  of  the  Society 
thereafter  to  be  enacted. 

Section  7  of  the  charter  of  the  Society  provides  that  its  benefit 
fund  may  be  set  apart — 

"To  be  paid  over  to  the  families,  heirs  or  representatives  of  de- 
ceased members,  or  such  person  or  persons  as  such  deceased  member 
may.  while  living,  have  directed;  and  the  collecting  and  management 
and  disbursement  of  the  same,  as  well  as  the  person  or  persons  to 
whom,  and  the  manner  and  time  in  which  the  same  shall  be  paid, 
on  the  death  of  the  member,  shall  be  regulated  and  controlled  by  the 
constitution,  by-laws,  rules  and  regulations  of  this  corporation." 

On  December  26,  1899,  the  certificate  was  issued  to  Terence 
Reillv  for  $2,000,  designating  his  sister  as  beneficiary.  In  October, 
1900.   the  by-laws  of  the   Association   were  amended   limiting  the 
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beneficiaries  to  the  wife,  children,  child  by  legal  adoption,  father, 
mother,  brothers,  sisters,  blood  relations  or  persons  dependent  upon 
him  for  maintenance.  This  provision  was  in  force  at  the  time  of 
the  death  of  Mr.  Reilly.  In  March,  1903,  the  day  Air.  Reilly  died, 
he  revoked  the  designation  of  his  sister  as  beneficiary,  and  after  pro- 
viding for  the  payment  of  $500  of  the  $2,000,  directed  that  $1,500 
should  go  to  William  Brinen  ''as  dependent  and  as  trustee  as  men- 
tioned in  my  will  of  this  date."  Air.  Brinen  was  a  creditor,  and  the 
direction  of  the  will  for  the  payment  of  the  $1,500  was  to  persons 
in  no  manner  related  to  or  dependent  upon  the  member.  The 
Society  refused  to  pay  the  amount  to  Brinen.  and  he  brought  suit. 

It  was  held  that  "during  the  life  of  the  certificate,  the  constitu- 
tion and  by-laws  were  amended  so  as  to  exclude  strangers  of  a  mem- 
ber as  beneficiaries;  that  the  member  could  not  thereafter  substitute 
a  creditor  and  strangers  as  beneficiaries,  though  he  might  have  done 
so  prior  to  the  amendment." 

Mr.  Justice  Grant  in  rendering  the  opinion  said: 

"The  amendment  is  reasonable  and  in  accord  with  the  benevolent 
spirit  of  the  Association.  The  contract  as  shown  by  the  certificate, 
charter  and  by-laws  said  to  him :  'If  you  wish  at  any  time  to  change 
your  beneficiary,  it  must  be  in  accordance  with  the  rules  and  regu- 
lations then  in  force.'  The  right  of  the  member  to  at  any  time  there- 
after nominate  another  beneficiary  was  not  a  vested  right,  and  was 
subject  to  the  reasonable  action  of  the  defendant  Association." 

Baldwin  vs.  Bagley,  56  N.  E.  1065,  decided  by  the  Supreme 
Court  of  Illinois  in  1900,  is  instructive  on  this  point. 

At  the  time  of  Baldwin's  death  he  had  a  certificate  in  the  I.  O. 
F.  of  Illinois,  payable  to  Ellen  E.  Bagley,  designated  as  niece. 
Prior  thereto  his  certificate  was  payable  to  his  wife,  who  had 
deceased.  At  the  time  of  the  issuance  of  the  last  certificate  the 
amended  statute  of  Illinois  was  in  force,  which  provided  that  "pay- 
ment of  death  benefits  shall  only  lie  made  to  the  families,  heirs. 
blood  relations,  affianced  husband,  affianced  wife,  or  persons  de- 
pendent upon  the  member." 

Ellen  E.  Baglev  was  not  Ins  niece,  but  a  niece  of  his  wife.  No 
such  statute  was  in  force  at  the  time  the  first  certificate  was  issued 
payable  to  his  wife..  It  was  contended  that  his  right  to  designate 
a  devisee  as  a   beneficiary  was  a   vested   right   which   could  not  he 
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taken  from  him  by  the  subsequent  statute  or  subsequent  by-laws' 
adopted  to  conform  to  the  statute. 

The  Court  observes,  however,  that  when  the  contract  is  made  a 
right  is  vested  in  each  party  to  have  it  remain  unaltered,  but  that  a 
party  pannot  claim  the  right  to  have  a  contract  remain  unaltered 
when  the  contract  itself  provides  that  it  may  lie  changed.  It  was 
accordingly  held  that  the  statute  and  by-law,  both  passed  after  the 
first  certificate  was  issued,  limited  the  member's  right  to  designate 
a  new  beneficiary,  and  that  Ellen  E.  Bagley  was  outside  of  the 
class  of  persons  entitled  to  take  the  benefit  and  the  same  would  pass 
to  the  heirs-at-law. 

The  law  seems  to  be  quite  uniformly  settled  that  where  the  power 
•is  reserved  to  amend  the  by-laws,  the  Society  has  the  right  to  limit 
the  scope  of  beneficiaries,  and  in  all  subsequent  appointments  the 
members  must  keep  within  the  limited  class. 

Bacon  Ben.  Soc.   Sec.  311. 

DISQUALIFYING    EXISTING    BENEFICIARIES. 

The  general  rule  undoubtedly  is,  that  a  policy  of  life  insurance, 
or  a  designation  of  beneficiary,  valid  in  its  inception,  remains  so, 
although  the  insurable  interest  or  relationship  of  the  beneficiary 
ceased,  unless  it  is  otherwise  stipulated  in  the  eon  tract. 

The  proviso,  unless  it  is  otherwise  stipulated  in  the  contract, 
may  be  found  either  in  the  regulating  statute  in  the  State  of  the  in- 
corporation of  the  Society,  or  in  by-laws  where  the  power  to  make  the 
change  has  been  reserved.  In  most  of  the  States  the  statute  only  per- 
mits the  payment  of  benefits  to  persons  described  as  wife,  widow,  de- 
pendents, etc..  and  it  has  been  accordingly  held  that  such  relation  or 
status  must  exist  at  the  death  of  the  member  to  entitle  a  designated 
beneficiary  to  the  fund.  Such  was  the  earlv  case  of  Tyler  vs.  Odd 
Fellows  Asso.  13  X.  E.  360,  decided  by  the  Supreme  Court  of  Mass. 
The  statute  restricted  the  payment  of  benefits  to  the  family  or  de- 
pendents or  relations  of  the  member.  The  wife  was  designated  as 
beneficiary  but  subsequently  became  divorced,  and  it  was  held  that 
she  lost  her  rights  in  the  designation  in  consequence  of  such  divorce. 
The  same  doctrine  was  held  under  a  similar  statute  in  Connecticut. 
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in  Larkin  vs.  Knights  of  Columbus,  188  Mass.  32  (72  X.  E.  85), 
and  Spear  vs.  Boston  Relief  Asso.  181  N.  E.  196. 

In  Saenger  vs.  Rothschild,  123  N.  Y.  ^jy,  a  member  unmarried 
made  his  certificate  payable  to  his  uncle  and  aunt ;  subsequent  thereto 
he  became  married,  and  died  without  making  any  change  of  bene- 
ficiary. A  subsequent  amendment  to  the  laws  of  the  Association 
provided  that  such  benefit  should  be  paid  on  the  decease  of  the  mem- 
ber, first,  to  the  widow,  second,  to  the  children,  if  there  be  no  widow, 
third,  to  the  parents,  if  there  be  no  widow  or  children,  and  em- 
powered the  member  to  designate  any  beneficiary,  provided,  that  he 
must  leave  at  least  one-half  to  the  widow,  if  there  be  any.  and  not 
less  than  at  least  one-half  to  the  children,  if  any.  In  holding  this  sub- 
sequent by-law  valid  the  Court  said: 

"The  laws  of  the  Association  as  found  in  its  constitution,  must 
govern  the  rights  of  these  parties.  No  member  could  dispose  of 
his  interest  in  the  endowment  fund  contrary  to  these  laws,  nor  except 
as  permitted  by  them,  and  so  both  parties  admitted.  The  disposition 
made  by  Rothschild  authorized  and  legal  when  made,  and  would,  if < 
he  had  not  married,  have  carried  the  fund  to  the  beneficiaries 
named  by  him.  But  we  think  by  this  marriage  the  previous  dis- 
position was  rendered  ineffectual." 

In  Brown  vs.  Grand  Lodge,  57  Atlantic  176  (Pa.),  in  which  it 
was  held  the  divorce  did  not  operate  as  an  implied  revocation  of  the 
designation,   the  Court  says: 

''There  is  no  provision  in  the  constitution  and  by-laws  of  this 
Association  that  nullifies  or  renders  inoperative  the  designation  of 
the  beneficiary  in  the  original  certificate,"  impliedly  saying,  if  there 
had  been,  the  holding  would  have  been  the  same  as  in  the  Saenger 
case. 

(See   also    Order   Railway    Conductors   vs.   Koster,    55   Mo.    App.    186.) 

Some  cases  hold  that  the  divorced  wife  is  entitled  to  the  pro- 
ceeds of  the  certificate  where  after  the  divorce  she  remains  dependent 
on  such  member. 


Martin  vs.   Modern  Woodmen  of  America,   11 1  111.  App.  99; 
White   vs.    Brotherhood   of   Am.   Yoeman,  99  N.   W.   1071    (Iowa). 
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In  such  cases  the  wife  continues  within  the  class  who  can  he  the 
beneficiary,  namely,  as  dependent.  Jn  the  White  case,  after  the 
divorce  the  member  continued  to  support  his  first  wife  and  her  chil- 
dren until  his  death. 

This  question  was  recently  quite  fully  considered  by  the  Supreme 
Court  of  Michigan  in  the  case  of  Dahlin  vs.  Knights  of  the  Modern 
Maccabees,  decided  March  31,   190.8.. 

In  July,  1890,  the  defendant  issued  its  benefit  certificate  to  John 
Dahlin,  in  which  his  wife,  Anna  Dahlin,  was  designated  as  benefi- 
ciary. The  certificate  contained  the  condition  that  the  member  "con- 
tinues to  comply  with  the  constitution,  laws,  rules  and  regulations 
of  the  Great  Camp  for  Michigan,  which  are  now  or  may  hereafter 
be  in  force,"  and  is  made  subject  to  the  conditions  contained  in  the 
application.  In  the  application  there  was  an  agreement  "that  the 
constitution  and  laws  of  the  said  Great  Camp  now  in  force,  or  that 
may  hereafter  be  adopted,  shall  be  binding  on  myself,  my  beneficiary 
or  beneficiaries."  John  Dahlin  became  divorced  from  his  wife  in 
1903,  and  pending  the  hearing  settled  all  their  financial  matters  by 
stipulation. 

In  1904,  one  year  after  the  divorce,  the  laws  of  the  Society  were 
amended  so  as  to  read  : 

"In  case  a  wife  is  designated  as  beneficiary,  and  subsequent  there- 
to becomes  divorced  from  the  member,  such  divorce  shall  ipso  facto 
annul  the  designation."  • 

Dahlin  died  in  May.  1905,  without  having  effected  a  change  of 
beneficiary,  although  he  made  an  attempt  to  that  end.  After  his 
death  his  divorced  wife  made  claim  to  the  amount  of  the  certificate, 
which  was  denied  and  she  brought  suit.  At  the  time  the  certificate 
was  issued  there  was  no  general  statute  regulating  Fraternal  Bene- 
ficiary Associations  in  Michigan,  but  in  1893  the  general  Act  was 
passed.  Section'  1  of  which  reads : 

"Payment  of  benefit  shall  be  made  only  to  the  widows,  children 
and  dependent  children,  mother,  father,  sister,  brother,  or  blood 
relatives  to  the  fourth  degree  of  the  member,"  etc. 

In  the  trial  Court  a  judgment  was  rendered  for  the  plaintiff.  The 
Society  appealed,  contending  that  the  plaintiff  was  a  stranger  to  its 
benefit  funds;  that  whatever  interest  or  expectancy  plaintiff  once 
had  in  the  certificate  had  been  directly  cut  off:    First,  bv  the  divorce, 
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second,  by  the  subsequent  enacted  by-law  providing  divorce  should 
annul  the  designation.  Both  of  these  contentions  were  sustained  by 
the  Court,  in  which  it  is  held : 

"First,  That  the  same  rules  of  construction  should  be  applied 
to  dispositions  of  property  created  by  these  Mutual  Benefit  Associa- 
ti<  >ns  as  are  applied  to  bequests  by  wills.  They  partake  of  the  nature 
of  testamentary  dispositions  of  property.  It  is  a  well  established 
law  in  this  State  that  the  policy  of  our  statutes  favors  vested  in 
preference  to  contingent  estates,  and  that,  unless  an  intention  appears 
to  the  contrary,  the  will  shall  operate  from  the  death  of  the  testator, 
and  estates  vest  at  that  time. 

"'Second.  By  the  decree  of  divorce  in  this  case  the  parties  be- 
came as  strangers  to  each  other,  and  neither  owe  to  the  other  any 
obligation  or  duty  thereafter." 

It  was  further  said  by  the  Court: 

"The  statute  provided  payment  might  be  made  to  his  widow.  The 
beneficiary  thus  named  ceased  to  be  the  wife  of  the  member  by  reason 
of  the  divorce  some  years  before  his  death.  She  was  not  his  widow 
alter  his  death.  From  whatever  point  of  view  the  case  is  regarded 
we  think  it  clear  the  plaintiff  has  no  cause  of  action  against  the 
defendant." 

There  are  many  cases  holding  that  the  status  of  the  beneficiary 
at  the  death  of  the  member  controls,  but  I  will  only  refer  to  a  few. 

Lister   vs.  Lister,  73  Mo.  App.  79,  decided  in  January,  1899. 

In  this  case  it  was  held  that  the  status  at  the  maturity  of  the 
contract  fixes  the  rights  of  the  beneficiary.  The  certificate  was  taken 
out  payable  to  the  mother  of  the  member,  with  whom  he  resided  at 
the  time.  Subsequently  he  married  and  established  a  home  of  his 
own.  separate  from  the  mother,  who  was  not  dependent  upon  him. 
The  by-laws  provided  for  benefits  to  be  paid  to  the  members  of  the 
family  of  the  member. 

Held,  that  the  word  "family"  did  not  include  the  mother,  and 
that  she  became  incapacitated  to  receive  the  fund;  that  the  status  of 
the  beneficiary  must  be  such  at  the  time  of  the  death  of  the  member 
as  to  bring  her  within  the  purview  of  the  by-laws  of  the  Society. 

Sargent  vs.  Supreme  Lodge   Knights  of   Honor,  33  N.  K.  650  (Mass.). 


LAW   SUCTION   PAPERS  97 

Sargent  had  a  certificate  in  the  defendant,  in  which  Millie  J. 
Blaisdel  was  designated  as  beneficiary  and  dependent.  The  designa- 
tion was  valid  when  made,  whether  she  was  dependent  or  not.  Sub- 
sequently the  by-laws  were  amended  so  that  the  payment  of  benefits 
were  limited  to  persons  of  the  holder's  family  and  persons  dependent 
on  him.  Sargent  was  notified  of  the  change,  and  he  made  affidavit 
that  Miss  Blaisdel  was  dependent.  In  point  of  fact  she  was  not 
dependent.     Held  she  could  not  recover. . 

The  Court  says : 

"If  originally  she  might  have  maintained  a  claim  simply  as  the 
person  designated  without  reference  to  the  question  whether  she  was 
a  dependent,  that  state  of  things  do  not  continue  after  he  expressly 
put  her  upon  the  footing  of  a  dependent,  under  the  requirement  of 
conformity  to  the  new  rule." 

Masonic    Mut.   Ben.   Asso.   vs.    SeverSon,   48  Atl.    19.2,    (71    Conn.   719).  ' 

Prouty  became  a  member  of  the  Order  receiving  a  certificate 
payable  to  his  wife.  He  never  changed  the  designation.  His  wife 
died  in  August,  1889.  He  died  January  4,  1897,  leaving  his  daugh- 
ter, Louise  P.  Severson  and  his  grandchildren,  Mabel  P.  Stivers 
and  Harry  F.  Osborne,  surviving  him.  At  the  time  the  certificate 
was   issued  the  laws  provided : 

"If  deceased  shall  have  made  no  designation,  or  if  the  person 
designated  shall  have  died,  and  leaves  no  widow  or  minor  children, 
then  said  sum  shall  be  payable  to  his  executor  or  administrator." 

He  left  no  minor  children.  Subsequently  the  law  was  amended 
so  as  to  read  : 

"If  deceased  shall  have  designated  no  person,  or  if  such  person 
shall  have  died,  it  shall  he  payable  to  his  widow;  or  if  there  be  no 
widow,  it  shall  be  payable  to  his  children  equally.'1' 

The  Court  in  rendering  the  opinion  said  : 

"Mr.  Prouty  had  no  vested  right  in  having  the  fund  payable  at 
his  death,  in  the  event  of  thee  being  no  beneficiary  designated  by 
him  disposed  of  as  provided  by  the  by-laws  in  force  at  the  time  of 
his  admission  as  a  member.  The  terms  of  the  contract  between  the 
members  imply  a  submission  to  such  changes  in  this  matter  as  the 
Association  may  make.     These  changes  apply  to  all  members  alike. 
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and  the  by-laws  in  force  at  the  death  of  the  member  determine  the 
disposition  of  the  fund." 

Citing  Knights  of   Columbus  vs.   Rowe,  70  Conn.   545    (40  Atl.   451  I. 

The  by-law  in  force  at  Prouty's  death  requires  the  fund  to  be 
paid  to  Louise  P.  Severson,  and  the  testamentary  gift  by  Prouty  of 
all  his  estate  to  his  granddaughter  can  have  no  effect  upon  this 
disposition  of  the  fund. 

"It  was  therefore  held  where  one  joins  a  beneficial  Association 
agreeing  to  conform  in  all  respects  to  the  by-laws  in  force  or  to  be 
adopted,  he  is  bound  by  a  subsequent  by-law  duly  adopted  changing 
the  method  of  determining  his  beneficiary,  and  he  has  no  vested  right 
to  have  the  fund  disposed  of  as  provided  by  the  by-laws  at  the  time 
of  his  admission. 

Murphy  vs.  Nowak,  79  N.  E.   112   (111.). 

In  this  case  the  Catholic  Order  of  Foresters  issued  a  certificate 
to  John  Riggs,  payable  to  "Mary  A.  Riggs,  my  wife,  to  be  held  in 
trust  by  her  for  my  adopted  daughter.  Ruby  Belle  Riggs.'' 

The  object  of  the  Society  was  declared  to  be  "to  establish  a 
widow's  and  orphan's  benefit  fund  for  the  benefit  of  dependents  of 
deceased  members."  The  certificate  was  dated  September  18,  1884. 
In  1904  the  laws  of  the  Society  were  amended  in  regard  to  bene- 
ficiaries. 

Among  the  class  of  persons  to  whom  the  certificate  could  be  made 
payable  under  the  laws  was : 

"To  any  person  who  is  dependent  upon  the  member  for  main- 
tenance, food,  clothing,  lodging  and  education,  in  which  case  writ- 
ten evidence  of  the  dependency  within  the  requirements  of  the  laws 
of  this  Order  must  be  furnished  to  the  satisfaction  of  the  high  Secre- 
tary before  the  benefit  certificate  can  be  issued  *  *  *  No  benefit 
shall  be  payable  to  any  person  or  persons  (.as  dependent)  unless  the 
dependency,  therein  specified  to  be  shown,  exists  at  the  time  of  the 
member's  death,  in  which  case  proof  of  such  dependency  at  such  time 
must  be  furnished  in  writing  to  the  satisfaction  of  the  high  Court 
before  payment  of  the  benefit  shall  be  made.     If  at  the  time  of  the 
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death  of  a  member  any  such  dependency  shall  have  ceased,  or  shall 
be  found  not  to  have  existed,  or  if  the  designation  shall  fail  for 
legality,  or  otherwise,  then  the  benefit  shall  be  payable  to  the  person 
or  persons  mentioned  in  Class   i   of  Section  82," 

Ruby  Belle  Riggs  Nowak  was  not  related  by  consanguinity  or 
affinity  to  John  Riggs,  nor  was  she  his  adopted  daughter  by  virtue 
of  a  decree  of  Court.  She  was  taken  into  his  home  at  the  age  of 
three  years  from  the  orphan's  asylum,  and  cared  for  by  him  until 
she  was  twenty  years  of  age,  but  that  prior  to  his  death  she  was  self- 
supporting  and  became  married  to  Xowak  in  1904. 

In  holding  that  inasmuch  as  Mrs.  Xowak  was  not  a  dependent 
at  the  death  of  the  member  she  could  not  take  the  fund,  the.  Court 
said  : 

"From  a  consideration  of  the  object  for  which  benefit  Societies 
are  formed,  which  is  to  afford  protection  to  the  family  and  depend- 
ents of  the  members  of  such  Societies,  after  the  death  of  the  mem- 
bers, we  are  impressed  that  a  person  cannot  take  as  a  beneficiary 
unless  he  falls  within  one  of  the-  designated  classes'  at  the  time  of 
the  death  of  the  member." 

This  view  was  taken  by  the  Supreme  Court  of  Massachusetts 
in  the  case  of  Tyler  vs.  Odd  Fellows  Mut.  Relief  Asso.  145  Mass. 
134  (13  X.  E.  360). 

The  contest  in  that  case  over  the  fund  was  between  a  wife  who 
was  named  as  beneficiary,  but  who  had  been  divorced  by  reason  of 
the  fault  of  her  husband  and  a  son  of  the  deceased  husband.  The 
Court  held  that  the  wife  having  been  divorced  she  did  not  fall  within 
the  designation  of  wife  at  the  date  of  the  member's  death,  and  could 
not  take.     In  that  case  it  was  said: 

"The  principal  object  of  the  Association  manifestly  is,  as  its 
members  die  from  time- to  time,  to  provide  for  those  nearest  to  them 
whom  the}-  leave  behind.  Each  of  the  several  expressions  touch- 
ing the  persons  to  whom  the  moneys  are  to  be  finally  paid  refers 
to  the  relation  of  such  persons  to  the  member  at  the  time  of  his 
death.  The  language  in  the  agreement  of  the  Association  'to  the 
families  of  deceased  members  or  their  heirs,"  the  proviso  limiting 
payments  upon  designations  to  heirs  or  members  of  the  decedent's 
family,  and  the  word  'widow'  in  the  next  clause,  are  inconsistent 
with  any  other  interpretation     *     *     *     At  the  time  of  the  death  of 
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Tyler  his  former  wife  was  not  a  member  of  his  family,  nor  one  of 

his  heirs,  lint  the  connection  with  him  had  been  severed  by  the 
divorce.  We  therefore  think  she  had  lost  her  rights  under  the  desig- 
nation of  her  former  husband,  and  was  not-  entitled  to  anything 
from  the  defendant  Association  after  his  death." 

'Idie  Court  further  cites.  Order  of  Railway  Conductors  vs.  Kos- 
ter.  35   Mo.  App.   186,  where  it  is  said: 

"The  rule  of  the  law  of  insurance  that,  if  one  has  an  insurable 
interest  at  the  date  of  the  policy,  the  policy  is  not  vitiated  by  ter- 
mination of  that  interest,  does  not  apply  in  a  case  like  this.  This 
act  is  testamentary  in  its  character,  in  the  respect  that  it  speaks  at 
the  death  of  the  member.  As  long  as  the  lady  *  *  *  filled  the  de- 
scription  given  in  the  certificate  she  was  under  its  protection,  but 
when  she  ceased  to  fill  that  description  her  interest  in  the  certificate 
ceased.  On  the  death  of  H.  H.  Roster,  the  certificate,  speaking  for 
the  first  time,  called  for  his  wife,  and  there  was  none  to  answer." 

The  Court  further  cites  Knights  of  Honor  vs.  Mankhauser,  209 
111.  2j~.  where  it  was  held  that  a  husband,  who  was  beneficiary,  by 
taking  the  life  of  his  wife  had  forfeited  his  right  as  beneficiary. 

The  Court  further  said: 

"The  contract  of  insurance  was  made  between  the  Order  and  the 
member,  and  the  appellee  having  no  vested  interest  in  the  beneficiary 
fund  during  the  lifetime  of  the  member,  no  contract  obligation  be- 
tween the  Order  and  the  appellee,  or  between  the  member  and  the 
appellee,  would  be  impaired  by  requiring  the  appellee  to  show  she 
was  a  dependent  at  the  time  of  the  death  of  the  member. " 

In  answer  to  the  contention  that  the  by-law  should  not  be  given 
a  retroactive  effect,  the  Court  said : 

"'A  party  cannot  claim  to  have  the  right  to  have  a  contract  re- 
main unaltered  when  the  contract  itself  provides  that  it  may  be 
changed.*' 

And  further,  that  the  subsequent  law  "which  provided  that  the 
payment  of  death  benefits  should  only  be  made  to  the  families  *  *  * 
or  to  persons  dependent  on  the  member,  comes  within  the  terms  of 
the  contract  made  by  Turner,  and  cannot  be  otherwise  regarded 
than  as  one  of  those  future  laws  or  rules  with  which  he  agreed  to 
comply.'' 

1:   was  therefore  held  that   Rubv  Belle  Nowak  not  being  a  de- 
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pendent  at  the  time  of  the  death  of  the  member  was  ineligible  as  a 
beneficiary. 

Peterson  vs.  Gibson,    s <u    111.  365    (6i    X.    E.   127). 

In  considering  the  right  of  the  Society  by  a  subsequent  enacted 
law  in  the  above  case  to  affect  a  designated  beneficiary  the  Court 
said : 

"The  power  of  appointment' thus  vested  in  the  assured  member 
may  be  divested  by  future  changes  in  the  constitution  of  the  Associa- 
tion or  the  organic  law  under  which  it  was  organized  if  it  was  made 
a  part  of  the  contract  admitting  the  assured  to  membership  that  his 
right  in  this  respect  should  be  subject  to  such  future  changes  in  the 
law  governing  the  Association,  but  otherwise,  the  power  of  appoint- 
ment is  a  vested  right,  and  cannot  be  taken  away  by  any  subsequent 
enactment  or  change  in  the  laws  of  the  Association."' 

It  appears,  therefore,  from  the  two  foregoing  cases  that  the 
Supreme  Court  of  Illinois,  while  regarding  the  designation  of  a  bene- 
ficiary as  a  vested  right  in  the  member,  holds  that  the  Society  has  a 
right  to  limit  the  designation  of  a  beneficiary,  or  even  to  disquality 
existing  beneficiaries  where  the  member  has  agreed  in  advance  to  be 
bound  by  the  laws  subsequently  enacted. 

The  question  of  the  power  of  the  Society  to  disqualify  an  existing 
beneficiarv  by  a  subsequent  enacted  law  came  squarely  before  the 
Supreme  Court  of  Oregon  in  the  case  of  Wist  vs.  Grand  Lodge  A. 
O.  U.  W.  29  Pac.  Rep.  6to,  decided  in  1892. 

Freeman  held  a  certificate  payable  to  Wist  as  beneficiary.  Wist 
was  a  lawful  beneficiary  when  designated,  but  was  not  a  member 
of  Freeman's  family,  nor  related  to  him  by  blood,  nor  dependent 
upon  him.     Subsequently  the  Society  amended  its  by-laws  to  read  : 

"Each  member  shall  designate  the  person  or  persons  to  whom 
the  beneficiary  fund  due  at  his  death  shall  be  paid,  who  shall  in 
every  instance  be  one  or  more  members  of  his  family,  or  some  one 
related  to  him  by  blood,  or  who  shall  be  dependent  upon  him." 

Freeman,  although  notified  of  the  by-law,  made  no  change  of 
beneficiary.  He  could  not  make  a  change  as  he  had  no  family,  nor 
any  one  related  to  him  by  blood,  nor  dependent  upon  him. 

This  case  quite  exhaustively  reviews  the  law  on  the  question, 
and  the  Court  reaches  the  conclusion  that  the  law  was  not  retro- 
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active,  but  only  prospective  in  operation.  The  Court  further  held, 
that  assuming  it  to  be  retroactive,  "it  is  only  addressed  to  those 
who  can  comply  with  its  terms.'"  and  as  Freeman  could  not  comply 
with  its  terms  it  was  not  binding  upon  him. 

A  careful  reading  of  this  case  leads  me  to  the  conclusion  that 
the  Court  recognized  the  right  of  the  Society,  under  its  reserved 
power  of  amendment,  to  disqualify  an  existing  beneficiary  by  a  sub- 
sequent by-law.  where  the  motive  which  influences  the  change  is  an 
honest  one  to  promote  the  welfare  of  the  Society,  and  that  an  amend- 
ment which  seeks  to  exclude  strangers  from  being  beneficiaries  would 
seem  to  be  a  reasonable  amendment,  and  not  to  impair  any  property 
right  or  vested  interest  which  the  member  has  in  the  certificate,  so 
long  as  the  member  can  comply  with  the  amendment  and  is  given  an 
opportunity  so  to  do. 

Another  phase  of  this  question  has  been  called  to  my  attention. 

Some  Fraternal  Beneficiary  Associations  have  gone  one  step 
further,  and  provided  in  their  laws  that  no  part  of  the  benefit  fund 
shall  be  paid  to  any  person  engaged  either  as  principal,  agent  or 
servant  in  the  manufacture  or  sale  of  intoxicating  liquors.  The 
question  arises  whether  the  Society  has  the  power,  under  its  reserved 
power  of  amendment,  to  pass  such  a  by-law  and  make  it  binding  on 
beneficiaries  who  ma}-  be  designated  and  engaged  in  the  liquor  busi- 
ness prior  to  the  passage  of  the  law. 

It  is  my  opinion  the  Society  has  the  power.  The  object  of  these 
Ass  >ciations  is  to  educate  their  members  socially,  morally  and  intel- 
lectually. They  reserve  the  power  to  control  the  disposition  of  the 
benefit  fund,  and  the  person  or  persons  to  whom  the  same  shall  be 
paid  as  may  seem  best  to  promote  the  general  welfare  of  the  Society. 
M  »st  of  these  Societies  place  the  ban  upon  the  liquor  traffic,  and 
refuse  to  accept  persons  as  members  who  are  engaged  in  it,  regard- 
less of  whether  they  personally  use  lynior  or  not.  Some  even  go 
further  and  by  their  laws  provide  that  a  stockholder  in  a  corporation 
engaged  in  the  business  is  ineligible  to  membership.  The  stock- 
holder may  be  himself  an  abstainer  and  a  thousand  miles  from  the 
business,  merely  handling  the  stock  as  a  business  venture. 

It  is  impossible  to  escape  the  conviction  that  such  laws  are  not 
based  upon  the  physical  risk,  but  seek  to  condemn  the  traffic.  Under 
the  declared  objects  of  these  Associations,  is  such  a  by-law  a  reason- 
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able  exercise  of  its  power  of  amendment?  By-laws  restricting  the 
members  from  engaging  in  the  liquor  traffic  are  quite  uniformly  up- 
held. 

Langnecker  vs.  Trustees  Grand  Lodge  A.  O.  U.  W.,  ill   Wis.  279. 
Stang  vs.   Camden  Lodge  A.   O.  U.   W.,  64  Atl.  93    (N.  J  J.- 
Schrempp vs.   Grand  Lodge  A.  O.  U.   W.,  70  Mo.   App.  456. 
Loeffler  vs.    Modern  Woodmen,  75   N.   W.    1012    (Wis.). 

In  the  case  of  Langnecker  vs.  Trustees,  etc.,  supra,  the  member 
was  in  the  business  at  the  time  he  joined  the  Society.  Subsequently 
he  went  out  of  the  business,  and  while  out  the  by-law  was  adopted 
prohibiting  any  member  from  engaging  in  the  business.  Later  he 
re-entered  the  business,  and  it  was  held  to  avoid  his  certificate.  He 
did  not  gain  a  vested  right  to  go  out  of  the  business  and  re-enter  be- 
cause he  was  in  the  business  at  the  time  he  became  a  member. 

In  view  of  the  reserved  right  of  these  Societies  to  control  its 
benefit,  and  the  person  or  persons  to  whom  the  same  shall  be  paid,  I 
think  the  Court  will  hesitate  long  before  holding  that  such  a  by-law 
is  an  unreasonable  exercise  of  the  power  of  amendment.  In  such 
case  I  believe  the  law  as  declared  in  the  case  of  Supreme  Lodge  vs. 
Knight,  117  Ind.  479.  will  govern. 

In  upholding  a  subsequent  by-law  amending  an  incontestable 
clause,  the  Court  said : 

"No  one  has  a  right  to  presume  that  the  by-laws  will  remain  un- 
changed, when  the  contract  provides  they  may  be  changed. 
The  power  which  enacts  may  alter  or  repeal  *  *  *  It  is  only 
when  there  is  an  abuse  of  discretion,  and  a  clearly  unreasonable  and 
arbitrary  invasion  of  private  rights  that  the  Court  will  assume  juris- 
diction over  such  Societies  or  corporations.  With  questions  of  policy, 
doctrine  or  discipline  the  Courts   will   not   interfere     *  To 

justify  interference  by  the  Courts  and  warrant  the  overthrow  of  by- 
laws enacted  in  the  mode  prescribed  by  the  by-laws,  it  must  be  shown 
that  there  was  an  abuse  of  power,  or  that  the  later  by-law  is  un- 
reasonable *  *  *  Where  a  change  is  regularly  made  in  its  by- 
laws, and  the  motive  which  influences  the  change  is  an  honest  one  to 
promote  the  welfare  of  the  Society,  and  the  members  are  all  given  an 
opportunity  to  avail  themselves  of  the  change,  no  actionable  wrong 
is  done  the  members  or  their  beneficiaries.     It  may  sometimes  happen 
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that  the  interests  of  one  individual,  or  of  a  few  individuals  may  be 
impaired,  but  it  is  the  right,  and  indeed  it  is  the  duty  of  the  Society, 
to  protect  the  interests  of  the  many  rather  than  of  the  few.  Persons 
who  become  members  of  such  Societies  must  take  notice  of  this,  and 
one  person  cannot  therefore  demand  that  the  welfare  of  the  Society 
and  the  interests  of  the  many  be  sacrificed  for  his  sole  benefit." 

NOTE. — For  a  full  discussion  of  the  effect  of  subsequently  passed  laws 
see  Cooley's  Briefs  on  Insurance,  and  for  a  digest  of  decisions  of  Courts  in 
all  states  see  "After  Enacted  Laws"  in  Hardy's  Fraternal  Society  Law,— 
Editor. 


THE      RIGHT      AND      POWER      OF      SOCIETIES      TO      DISCIPLINE 

MEMBERS. 

An  address   by   Mr.   Edgar   C.   Corry    of   Des   Moines,    Iowa,    Legal   Ad- 
viser for   the  Brotherhood   of  American  Yeomen,  read   before 
the   Law    Section   at.  its    annual   meeting   held    at   Put- 
in-Bay, Ohio,   in  August,    1908. 

Mr.   Corn's  address  was  as  follows: 

"Not  long  since.  I  was  called  upon  by  the  officers  of  the  Associa- 
tion for  which  I  am  General  Attorney  to  bring  such  action,  within 
the  Tribunals  of  the  Association,  as  would  serve  to  prevent  a  mem- 
ber from  further  injuring  the  Society  by  going  from  lodge  to  lodge 
and  making  false  and  slanderous  statements  concerning  its  financial 
condition  and  the  integrity  of  its  officers. 

Upon  examination  of  our  by-laws,  I  found  that  they  contained  a 
provision  that  during  the  interim  between  the  sessions  of  the 
Supreme  Governing  Body,  the  Board  of  Directors  constituted  its 
representative,  and  had  the  same  power  and  authority  as  the  Supreme 
Governing  Body,  subject  to  an  appeal  to  the  Supreme  Governing 
Body.  I  found  that  it  was  provided  that  the  Board  of  Directors  has 
authority  to  sit  as  a  board  of  investigation  of  any  alleged  infraction 
of  the  laws  and  proprieties  of  the  Society,  but  what  would  constitute 
an  infraction  of  the  laws  or  proprieties  was  not  stated. 

I  found  that  it  was  provided  that  the  local.  Lodge  should  be  the 
judge  of  a  long  list  of  offenses  committed  by  the  member  prescribing 
the  procedure  and  defining  the  penalty.  Further  examination  of  the 
list  of  offenses  disclosed  that  they  covered  in  a  general  way  the  things 
complained  of  against  this  member  and  hence  there  was  suggested  at 
once  a  clash  of  jurisdiction.  The  Lodge  of  which  the  offender  was 
a  member  was  dominated  by  the  accused  and  a  trial  in  the  local 
Lodge  would  result  in  his  acquittal.  Furthermore,  the  offenses  com- 
mitted were  not  committed  in  his  own  lodge,  but  in  various  lodges 
at  a  distance  from  his  home.  I  examined  the  laws  of  most  all  the 
Societies  represented  here,  and  found  them  to  contain  provisions 
similar  to  ours,  except  in  a  few  instances  for  certain  things,  and  not 
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m<  »re  adequate,  to  reach  the  result  desired,  therefore  the  difficulty  I 
found  is  one  liable  to  confront  others  and  is  a  matter  that  must  in- 
terest us  all. 

In  the  history  of  every  Society  occasions  arise  when  differences 
of  opinion  with  reference  to  the  management  and  policies  of  the 
Si  >ciety  become  intensified  to  the  point  of  bitterness  and  unreason- 
ableness resulting  often  in  an  attempt  on  the  part  of  some  ill  advised 
member  to  cause  a  lodge  to  secede  and  divert  its  funds  and  property 
to  some  other  organization,  perhaps,  one  they  themselves  are  prop- 
agating". .Whoever  circulates  broadcast  injurious  statements  con- 
cerning the  financial  condition  or  business  management  of  one  of 
these  Orders  commits  an  offense  of  the  greatest  magnitude  against 
ever\-  member  and  his  beneficiaries.  The  very  life  and  prosperity 
of  such  Orders  is  reposed  in  their  good  name,  and  it  must  not  be  left 
expi  >sed  to  the  assaults  of  vicious  and  designing  persons.  While 
,the  great  body  of  the  membership  is  made  up  of  honest,  loyal,  home- 
loving  people  desiring  only  the  welfare  of  the  Order  to  obtain  the 
object  for  which  it  was  brought  into  existence,  the  nature  of  such 
i  »rganizations  offers  a  fertile  field  for  the  self-seeking  schemer,  and 
many  of  these  worm  themselves  into  every  Society.  They  scheme 
and  plot  and  contrive,  and  when  disappointed  seek  revenge  and  turn 
upi  'ii  their  benefactor.  This  is  the  class  that  is  to  be  feared  in  all 
Si  cieties,  and  which  must  be  held  in  check  by  their  governing  agen- 
cies with  a  strong  hand  if  we  would  preserve  the  Order  from  ruin. 
It  is  apparent  that  the  local  Lodge  cannot  be  relied  on  to  furnish  the 
protection  necessary,  for  in  many  instances  the  local  Lodge  of  an 
i  tflfending  member  may  not  be  holding  meetings  and  but  partially 
organized,  having  no  active  officers  other  than  the  collector  of  the 
due-.  Sometimes  the  Lodge  is  completely  disorganized,  the  members^ 
remitting  directly  to  the  Supreme  Office,  and  in  many  other  in- 
nces,  especially  where  the  Lodge  is  small,  the  membership  would 
not  proceed  against  one  of  their  own  members. 

( )ur  laws  must,  therefore,  be  si  >  c<  instructed  as  to  give  authority  to 
the  body  representing  the  governing  body  to  proceed  against  such  a 
person  and  expel  him  from  the  Order.  In  considering  membership 
in  the  Order  we  give  too  much  importance  to  the  sphere  of  the  local 
Lodge  many  of  our  provisions  being  framed  to  lead  one  to  believe 
that  an  applicant  joins  the  local  Lodge.     lie  does  not  join  the  local 
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Lodge.  The  local  Lodge  is  the  medium  through  which  he  obtains 
his  membership  in  the  Order.  If  his  membership  is  in  the  Order, 
then  his  conduct  should  be  subject  to  the  governing  body  of  the 
Order,  and  its  representative  while  it  is  not  in  session.  I  am  in- 
clined to  believe  that  were  our  laws  silent  as  to  discipline,  either  by 
the  local  Lodge  or  the  governing  body,  then  the  governing  body 
would  have  authority  to  proceed  by  any  fair  method  to  try  and  expel 
a  member  who  is  guilty  of  such  conduct  as  would  amount  to  treason 
against  the  Order. 

The  Supreme  Court  of  Wisconsin  in  the  case  of  State  vs.  Cham- 
ber of  Commerce,  20  Wis.  71,  says:  "If  the  power  to  expel  mem- 
bers  is  granted  in  general  terms  it  is  conferred  to  enable  the  corpora- 
tion to  accomplish  the  objects  of  its  creation,  and  limited  to  such 
objects  and  purposes."  It  appears  to  be  well  settled  that  when  the 
charter  of  a  corporation  is  either  silent  upon  the  subject  of  expulsion 
or  grants  the  power  in  general  terms,  there  are  three  legal  causes 
for  disfranchisement.     The  second  named  is  as  follows: 

"When  the  offense  is  against  his  duty  as  a  corporator  and  in 
that  case  he  may  be  expelled  on  trial  and  convicted  by  the  corpora- 
tion." 

The  Supreme  Court  of  California  in  a  case  reported  in  the  17th 
Pac.  Rep.  217,  says:  "The  right  of  expulsion  from  Associations 
of  this  character  may  be  based  and  upheld  on  two  grounds.  First, 
a  violation  of  the  established  rules  for  which  violation  expulsion  is 
pr<  wided.  Second,  for  such  conduct  as  clearly  violates  the  fundamen- 
tal objects  of  the  Association,  and  if  allowed,  would  thwart  those  ob- 
jects and  bring  the  Association  in  disrepute."  The  rule  above  stated 
has  been  followed  by  the  Courts  of  New  York,  Massachusetts,  Penn- 
sylvania  and  North  Carolina,  and  is  announced  in  Bacon  on  Benefit 
Societies  and  in  Cooky's  Briefs.  However,  I  fear  the  above  rule 
is  made  unavailable  because  of  the  provisions  in  the  by-laws  of  all 
the  Societies  which  may  be  held  to  limit  the  jurisdiction  of  trials 
to  the  local  Lodge.  To  be  sure  the  local  Lodge  must  be  given  a  pro- 
cedure whereby  it  can  purge  its  membership  of  undesirable  persons, 
but  since  the  undesirable  person  is  a  member  of  the  whole  body,  the 
Order  itself  must  have  the  same  privilege,  and  it  should  be  specif- 
ically provided  that  for  all  offenses  named  for  which  a  member  may 
be  disciplined  in  his  local  Lodge,  he  may  be  disciplined  by  the  body 
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representing  the  Order  itself,  setting  forth  fully  the  procedure  and 
prescribing  the  penalty  that  may  be  imposed,  if  found  guilty.  It 
should  be  further  provided  that  the  trial  in  the  local  Lodge  should 
not  be  pleaded  as  in  adjudication  and  its  findings  should  not  be  bind- 
ing on  the  tribunal  representing  the  Order  itself.  The  provisions 
should  also  contain  a  clause  giving  the  member  a  right  of  appeal  to 
the  Grand  Lodge. 

It  may  be  contended  that  the  provision  requiring  a  member  to 
make  a  defense  at  the  Supreme  Office,  or  that  the  appeal  therefrom 
to  the  Grand  Lodge  meeting  is  unreasonable  because  of  the  distance 
to  travel  and  time  required  to  make  his  defense.  The  sufficient 
answer  to  the  contention  is  that  the  member  voluntarily  sought  ad- 
mission into  the  Association,  as  he  found  it.  These  Associations 
are  purely  voluntary,  and  no  person  need  to  become  a  member  of 
one  of  them  unless  he  wishes  to. 

He  is  bound  to  know  the  laws  when  he  joins  and  having  accepted 
membership  in  the  Association  he  cannot  be  heard  to  complain  that 
the  laws  which  he  adopted  when  he  became  a  member  are  unreason- 
able. He  agrees  with  all  the  other  members  of  the  Association  to 
be  bound  by  all  of  the  laws,  and  the  Courts  hold  that  he  is  so  bound. 

It  is  a  well  established  rule  that  Courts  are  reluctant  to  interfere 
in  matters  of  discipline. 

See  Ames  on  Corporations.  Sec.  325. 
Mirowitz   on   Corporations,    Sec.  491. 

"By-laws  of  the  Society  are  binding  upon  members,  and  they  are 
conclusively  presumed  to  know  them." 

Bonner  vs.  Sampson   Lodge,   joj  Ind.  362. 

A- person  who  becomes  a  member  of  a  Society  is  subject  to  the 
by-laws  under  which  he  acquired  membership  and  he  cannot  after- 
ward successfully  assail  their  validity,  nor  object  that  the  corpora- 
tion had  not  power  to  make  the  by-laws. 

Bacon   on    Benefit    Societies,    Sec.   Si,   page   131. 

The  Courts  will  not  interfere  with  an  action  of  an  incorporated 
benefit  Society  in  expelling:  a  member,  unless  it  is  contrary  to  natural 
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justice  or  in  violation  of  the  rules  of  the  Society,  or  done  malifides, 
and  then  only  after  the  party  complaining  has  gone  as  far  as  he 
can  go  and  done  as  much  as  he  can  do  to  obtain  what  he  seeks  in 
the  Society  itself. 

Ussery  vs.  Court  Pride  of  the  Dominion,  2d  Ont.  596. 
Hall  vs.   Supreme  Lodge  K.  of  H.,  24  Fed.  450. 

"Courts  are  always  reluctant  to  interfere  with  the  disciplinary 
powers  of  voluntary  Associations,  whether  incorporated  or  not  in- 
corporated. Such  interference  will  never  be  justified  unless  the  ex- 
ercise of  the  power  has  been  without  jurisdiction  or  with  gross  in- 
justice or  unfairness." 

People  Ex.  Rel.  vs.  Foresters,   102  111.  83. 
Croak  vs.  Order  of   Foresters,   160  111.  304. 

"Plaintiff  is  not  entitled  to  resort  to  Courts  of  law  until  he  has 
exhausted  his  remedy  provided  for  in  the  Tribunals  of  the  Order." 

Loeffler  vs.  M.  W.  A.,  75  N.  W.  1012. 

For  cases  showing  a  distinction  between  a  question  of  discipline 
and  those  arising  on  the  benefit  contract,  see  People  vs.  Women's 
Catholic  Order,  44  N.  E.  40;  25  N.  E.  129;  42  Pac.  8S7  and  84  111. 
App.  220. 

"The  Supreme  Body  is,  however,  the  final  arbiter  as  to  the  con- 
struction of  its  own  acts,  and  the  one  to  interpret  and  construe  the 
laws  of  the  Order."     1  Cooley,  page  164. 

Having  provided  a  right  of  appeal  to  the  Governing  Body  from 
the  decision  of  the  Tribunal  representing  the  Governing  Body,  the 
member  must  exhaust  his  appeal  before  he  will  be  permitted  to  resort 
to  the  Courts.  The  requirement  that  a  party  who  conceives  him- 
self aggrieved  must  exhaust  all  the  remedies  provided  for  by  the 
laws  of  the  Order  before  he  resorts  to  mandamus,  is  only  the  appli- 
cation to  him  of  the  rule  which  applies  to  all  other  persons,  that 
the  right  of  mandamus  will  not  lie  so  long  as  he  has  another  ade- 
quate remedy.  The  Courts  are  not  seeking  for  an  opportunity  to 
exercise  the  powers  vested  in  the  authority  of  these  Societies.     "An 
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expelled  member  seeking  reinstatement  on  the  grounds  that  the  pro- 
ceedings were  irregular,  is  premature,  as  he  brings  action  before 
he  exhausts  the  remedies  of  the  Order." 

State    vs.    Grand   Lodge   K.   of   C,  22   Atl.   63. 

*'An  expelled  member  of  a  Society  must  exhaust  his  remedy, 
even  if  the  laws  do  not  make  it  imperative." 

Johansen  vs.   Bloom,  65   X.  Y.   S.  987. 

"Held  that  where  no  appeal  was  provided  for  that  the  Supreme 
Lodge  might  of  its  own  motion  reverse  a  Sovereign  Commander. 

Karcher  vs.  Supreme  Lodge  K.  of  H.,   137  Mass.  368. 

"'A  beneficiary  of  a  Mutual  Benefit  Association  must  enforce  her 
claim  under  the  rules  of  the  Association,  and  in  the  absence  of  fraud 
must  exhaust  all  remedy  under  the  by-laws  before  she  has  any 
remedy  in  the  Courts." 

Filmore  vs.  Grand  Cam])  Maccabees,  65  N.  W.  675. 

The  proper  action  to  test  the  remedy  of  an  attempted  expulsion 
is  admitted  to  be  an  action  in  mandamus,  but, 

"Mandamus  will  not  lie,  if  appeal  has  not  been  exhausted." 

Bacon   <>n   Benefit   Societies,  .142. 
NTiblack   on    Benefit    Societies.    102. 

"A  bill  will  not  lie  where  the  petition  fails  to  show  that  the 
rules  have  not  been  complied  with." 

Whiting  vs.  McCartney,  t,2  Atl.  129. 

"Until  the  plaintiff  has  exhausted  the  remedy  prescribed  in  the 

law-  and  constitution  of  the  Society,  a  bill  in  equity  should  not  be 
maintained  to  relieve  what  in  the  civil  Court  might  have  been  ob- 
tained in  the  Supreme  Lodge  on  appeal. 


LAW   SECTION   PAPERS  111 

g  L.  R.  A.  101. 

Robinson  vs.   Templar  Lodge,  49  Pac.   170. 

McMahon  vs.  Supreme  Council  Order  of  Chosen  Friends,  54  Mo.  App. 
463;  see  also  49  L.  R.  A.  381  and  46  N.   E.  577- 

It  is  not  my  thought  that  the  authority  of  the  Governing  Body 
would  often  be  exercised.  My  concern  is  that  the  authority  be 
adequate  whenever  it  is  desirable  to  invoke  it.  The  success  of  these 
Orders  depends  upon  the  number  and  constantly  recruited  and  in- 
creasing membership,  and  this  in  turn  depends  upon  the  good  name 
and  standing,  reputation  and  character  of  the  Order,  and  the  en- 
thusiasm and  interest  which  may  be  maintained  among  its  members, 
and  upon  the  good  name,  reputation  and  character  of  the  members 
themselves.  Not  only  does  its  future  success  depend  upon  these 
things,  but  the  continued  solvency  and  ability  to  pay  losses  to  the 
beneficiaries  of  those  who  are  already  members.  It  is,  therefore, 
of  extreme  importance  that  our  laws  be  adequate  to  save  ourselves 
from  attack  from  within  our  ranks  as  well  as  from  assault  from 
without,  and  that  adequate  by-laws  be  made  to  preserve  our  Society 
from  such  persons  as  are  undesirable  in  Societies  of  this  kind.'" 

NOTE. — For    other    cases    in    point    see    "Expulsion"    in    Hardy's    Fraternal 
Society   Law. — Editor. 


SUICIDE  AS  A  DEFENSE. 

An    address     by    Hon.     George     A.    Huron    of     Topeka,     Kas.,     formerly 
General    Attorney   for   the    Knights    and    Ladies    of    Security, 
read   before   the   Law   Section  at  its   annual  meeting 
held  at   Put-in-Bay,   Ohio,  in   August,    1908. 

Judge  Huron's  address  was  as  follows : 

"In  a  previous  paper  read  before  the  Law  Section  on  "The  Power 
of  Fraternal  Benefit  Societies  to  Bind  Members  by  After-enacted 
Laws,"  (see  Vol.  i.  Papers  and  Addresses  on  the  Law  of  Fraternal 
Insurance,  page  92)  the  writer  went  fully  into  the  subject  of  the 
relations  of  members  of  Fraternal  Beneficiary  Societies  to  the  Society 
itself,  and  the  consequent  relations  of  the  Society  to  its  individual 
members.  Reference  is  made  to  that  paper  as  the  foundation  for 
what  shall  follow  upon  the  power  of  Fraternal  Benefit  Societies  to 
bind  members  by  after-enacted  laws  as  to  suicide. 

The  defense  of  suicide  is  not  new  in  life  insurance.  The  Courts 
of  most  of  the  States  and  the  Supreme  Court  of  the  United  States, 
have  held  that  even  where  the  contract  of  insurance  makes  no  refer- 
ence to  suicide,  it  is  nevertheless  a  good  defense  in  case  the  policy- 
holder has  taken  his  own  life. 

Such  decisions  have  been  made  upon  the  fundamental  doctrine 
of  the  Common  Law,  that  the  destruction  of  a  human  life  is  an 
offense  of  greatest  gravity.  That  it  is  not  only  contemplated  as  a 
crime  against  the  individual  whose  life  is  taken;  but  that  it  is  also  a 
crime  against  population,  a  crime  directed  against  the  State,  the 
entire  community  :  for  it  takes  from  every  citizen,  one  of  the  supports 
on  which  he,  with  all  other  citizens  is  entitled  to  rest.  That,  since 
it  is  neither  possible  nor  desirable  for  men  to  be  independent  of  each 
other,  no  citizen  has  the  right  to  take  his  own  life  and  thus  deprive 
the  community  of  the  support  to  which  it  is  entitled  from  him.  Tt 
has  therefore  been  held,  that  if  one  voluntarily  deprives  another  who 
even  requests  it.  of  life,  or  stands  by  consenting  to.  or  persuading 

ther   to  take  his  own   life,   which   he  does,   he   thereby  commits 
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murder.  For  these  reasons  suicide  is  a  felony  by  the  Common  Law, 
and  the  guilty  person  forfeited  all  chattels,  real  or  personal.  This 
may  be  a  living  example  of  "punishment  after  death." 

This  elementary  principle  of  the  law  of  the  State  as  applied  to  its 
citizenship,  is  emphasized  when  we  consider  the  more  intimate  re- 
lationship of  the  members  of  such  Societies  to  each  other,  and  to 
the  Society  itself.  In  these  Societies  the  member  is  accepted  upon 
the  condition,  that  he  will  during  his  natural  life,  be  obedient  to  the 
laws,  rules  and  regulations  provided  for  the  individual  good  of  the 
individual  members,  and  for  the  consequent  prosperity  of  the  Society. 
It  goes  without  saying  that  if  Benefit  Societies  should  adopt  a  law- 
exempting  the  member  from  obedience  to  future  enacted  laws  pro- 
hibiting suicide,  such  exemption  law  would  be  held  void  as  against 
public  policy j  for  the  reason  that  it  would  encourage,  rather  than 
discourage  this,  conceded  to  be,  monstrous  evil. 

The  cases  cited  in  this  paper  have  been  selected  with  reference 
to  their  latitude  geographically,  and  to  the  great  variety  in  the  shades 
of  questions  presented  upon  this  important  branch  of  Fraternal  Bene- 
fit Law.  By  way  of  explanation,  it  will  probably  be  impossible  to 
take  up  and  discuss  decisions  of  Courts  refusing  the  defense  of 
suicide,  and  so  this  branch  of  the  subject  will  be  passed  with  the 
remark,  that  while  the  practice  cannot  be  considered  as  settled  on 
this  question,  and  while  there  are  recent  decisions,  of  reputable 
Courts  of  Last  Resort  denying  this  defense,  the  great  weight  of 
authority  is  on  the  side  of  suicide  being  a  good  defense,  whether 
the  law  of  the  Society  is  after-enacted  or  not,  or  whether  the  Society 
has  any  law  on  that  subject  or  not,  and  this  paper  will  be  devoted  to 
citations  of  and  extracts  from  opinions  in  cases  sustaining  suicide  as 
a  defense. 

In  the  case  of  Fraternal  Union  of  America  vs.  Ziegler,  39  South- 
ern 751,  decided  by  the  Supreme  Court  of  Alabama,  December  21, 
1905.  the  certificate  contained  the  following  provision: 

"This  certificate,  issued  by  the  Supreme  President  and  Supreme 
Secretary  of  the  Fraternal  Union  of  America  by  its  authority,  wit- 
nesseth  that  Frater  Washington  C.  Ziegler,  a  member  of  Georgianna 
Lodge  No.  156,  located  at  Georgianna,  Ala.,  is  while  in  good  stand- 
ing in  this  Fraternity  entitled  to  participate  in  its  benefit  fund  to  the 
amount  of  $1,200.00.  which  shall  be  paid  at  his  death  to  Callie  A. 
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Ziegler  (wife),  by  its  Supreme  Lodge,  subject  to  all  conditions 
named  in  this  certificate  and  the  provisions  and  conditions,  laws 
and  such  by-laws  and  rules  as  are  and  may  be  adopted  by  the 
Supreme  Lodge  or  the  Local  Lodge  of  which  he  is  a  member." 

Also  the  certificate  provided  that  it  should  be  incontestable  after 
two  years. 

Also  there  were  six  conditions  attached,  the  fifth  of  which  is  as 
follows : 

"If  the  member  holding  this  certificate  shall  *  *  *  die  by 
his  own  hand,  or  in  consequence  of  a  duel,  or  by  the  hands  of  the 
beneficiary  herein  named,  *  *  *  then,  in  every  such  case  this 
certificate  shall  be  null  and  void  and  of  no  effect  and  all  moneys  which 
may  have  been  paid  and  all  rights  and  benefits  which  may  have 
accrued  on  account  of  this  certificate  shall  be  absolutely  forfeited." 

More  than  two  years  after  the  certificate  was  issued  and  accepted, 
the  Association  adopted  -  another  by-law  providing  that  in  case  of 
death  by  suicide,  the  Association  should  pay  one-third  of  the  insur- 
ance. Upon  this  proposition  the  Court  held  that  such  subsequent 
by-law  was  applicable  to  the  certificate  and  was  not  objectionable  as 
impairing  the  obligations  of  the  member's  contract. 

The  opinion  is  a  brief  in  itself,  a  sufficient  excuse  for  the  extended 
extract  which  follows.     The  Court  says: 

"The  important  and  material  question  in  this  case  is  raised  by 
the  defendant's  demurrer  to  the  plaintiff's  replication  to  the  de- 
fendant's special- plea.  The  determination  of  this  question  invokes 
the  construction  of  the  contract  sued  on,  which  is  a  benefit  certificate 
of  life  insurance  issued  by  the  defendant  Association  to  one,  Wash- 
ington C.  Ziegler,  and  in  which  certificate  the  plaintiff  was  named 
as  the  beneficial'}  to  whom  the  insurance  should  be  paid  on  the  death 
of  the  insured.  The  benefit  certificate  in  this  case,  provided  among 
other  things  which  entered  into  and  formed  a  part  of  the  contract 
for  insurance,  that  the  insured  should  be  subject,  not  only  to  the 
existing  laws  of  the  Association,  but  also  such  as  might  thereafter 
be  adopted.  That  it  was  competent  for  the  parties  to  enter  into 
such  contract  cannot,  as  a  proposition  of  law,  be  questioned;  and 
any  rule  or  law  adopted  by  the  Association,  subsequent  to  the  con- 
tract, and  which  is  within  the  charter  powers  .and  does  not  violate 
the  law  of  the  State  as  to  impairing  the  obligation  of  contracts,  will 
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be  as  binding  between  the  parties  as  if  such  law  had  been  in  existence 
at  the  time  of  the  making  of  the  contract.  Supreme  Commandery 
vs.  Ainsworth,  71  Ala." 436,  4')  Am.  Rep.  322.  See  also  the  author- 
ities cited  in  brief  of  counsel  for  appellant. 

"The  benefit  certificate  issued  by  the  defendant  Association  and 
the  foundation  of  this  suit  contained  a  provision  that  the  policy 
should  be  forfeited  if  the  insured  came  to  his  death  by  his  own 
hands.  This,  of  course,  is  to  be  interpreted  as  meaning  death  by 
suicide.  At  the  time  of  the  issuance  of  said  benefit  certificate,  the 
constitution  of  the  defendant  Association  contained  a  provision  that 
all  certificates  issued  by  the  Supreme  Lodge  shall  be  incontestable 
after  two  years  from  their  respective  dates,  with  certain  exceptr 
suicide  not  being  one  of  them.  Subsequent  to.  and  more  than  two 
years  after  the  date  of  the  issuance  of  the  benefit  certificate  in  this 
case,  the  Association  adopted  a  by-law  whereby  it  was  provided  that, 
in  case  of  death  by  suicide  by  any  member  of  the  Association,  only 
one-third  of  the  amount  of  insurance  on  the  life  of  such  member 
would  be  paid  by  the  Association.  The  theory  of  the  plaintiff  is  that 
such  subsequent  law,  so  adopted  by  the  Association,  had  no  binding 
force  or  effect  on  the  insured  in  this  case,  for  the  reason  that  to  give 
it  force  would  be  to  take  a  vested  right;  and  it  is  argued  that  such 
vested  right  resulted  from  the  incontestable  clause  existing  in  the 
constitution  at  the  date  of  the  issuance  of  the  benefit  certificate. 

"The  logical  and  reasonable  deduction  from  this  argument  would 
lead  to  the  conclusion  that  the  insured  had  the  right,  after  the  lapse 
of  two  years  from  the  date  of  the  issuance  of  the  certificate,  to 
elect  the  mode  and  manner  of  his  death,  and,  by  suicide,  to  terminate 
the  life  expectancy,  which  was  in  the  contemplation  of  the  parties 
and  entered  into  and  formed  the  basis  of  the  contract  of  insnrance. 
Moreover,  the  argument,  when  analyzed  and  carried  to  its  legitimate 
conclusion,  would  leave  no  field  of  operation  for  the  provision  in 
the  contract  relative  to  the  adoption  by  the  Association  of  subsequent 
rules  and  laws  for  the  government  of  its  members.  It  cannot  lie 
doubted  that  the  law.  which  was  here  adopted  by  the  Association  and 
set  up  by  the  defendant  in  its  pleas,  was  not  only  a  reasonable  one. 
but  also  beneficial  to  all  its  members  including  the  insured  in  this 
case.  Conceding,  for  the  sake  of  argument,  that  the  incontestable 
clause  contained  in  the  constitution  was  applicable  to  cases  of  sui- 
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cicle.  still  the  provision  contained  in  the  benefit  certificate  with  refer- 
ence to  the  adoption  of  subsequent  laws  by  the  Association  is  more 
specific,  and  if  a  conflict  between  the  two  e»dsts,  the  latter  should 
prevail,  and  for  the  reason,  if  no  better  could  be  given,  that  by  such 
d  instruction  a  field  of  operation  would  be  given  to  both  provisions. 

"We  are  of  the  opinion  that  the  adoption  of  the  subsequent  law 
by  the  defendant  Association  did  not  impair  the. obligation  of  the 
contract  as  entered  into  by  the  parties  at  the  time  it  was  made;  and 
from  what  we  have  said  above,  our  conclusion  is  that  the  Court  erred 
in  overruling  the  defendant's  demurrer  to  the  plaintiff's  replication." 

The  case  of  Tisch  vs.  Protected  Home  Circle,  74  N.  E.  Rep.  188, 
was  decided  by  the  Supreme  Court  of  Ohio,  March  31,  1905.  The 
syllabus  is  in  three  paragraphs,  as  follows : 

1.  A  by-law  adopted  by  a  Fraternal  Benefit  Association  which 
provides  that  a  benefit  certificate  issued  to  a  member  shall  be  void, 
and  all  benefits  thereunder  forfeited,  in  case  the  insured  shall  die 
by  suicide,  felonious  or  otherwise,  sane  or  insane,  is  consistent  with 
the  purposes  of  the  Association  and  with  its  corporate  charter,  and 
imposes  a  reasonable  condition  upon  which  the  parties  to  the  con- 
tract may  agree. 

2.  Such  a  by-law,  although  adopted  after  the  benefit  certificate 
was  issued  to  the  insured,  and  before  the  death  of  the  insured  by 
suicide,  violates  no  vested  right  of  the  beneficiary. 

3.  Where  a  benefit  certificate  issued  by  a  Fraternal  Benefit 
Association  is  silent  in  regard  to  suicide  by  the  insured,  but  the 
application  therefor  contains  agreements,  signed  by  the  insured,  to 
conform  in  all  respects  to  the  laws,  rules  and  usages  of  the  Order 
then  in  force,  or  which  might  thereafter  be  adopted  by  the  Asso- 
ciation and  that  such  compliance  is  the  express  condition  upon  which 
the  insured  shall  be  entitled  to  participate  in  the  beneficiary  fund, 
which  application  is  made  a  part  of  the  contract,  and  such  benefit 
Association  afterwards,  and  before  the  death  of  the  insured,  adopts 
a  by-law  which  provides  that  "the  benefit  certificate  issued  to  a  mem- 
ber shall  be  void  and  all  benefits  thereunder  forfeited  in  case  the 
insured  shall  die  by  suicide,  felonious  or  otherwise,  sane  or  insane," 
such  a  by-law  thereby  becomes  a  condition  in  the  contract,  which, 
if  broken  by  the  insured,  will  defeat  a  recovery  thereunder. 

In   Morton   vs.    Royal   Tribe  of  Joseph,  93    Mo.    App.   78.  the 
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member  died  by  suicide,  and  the  vital  question  was  as  to  whether 
the  member  was  bound  by  after-enacted  by-laws.  After  fully  dis- 
cussing the  contention  of  the  plaintiff,  the  Court  on  page  <;2  says: 

"Under  the  act  of  1897,  we  are  compelled  to  conclude  that  suicide 
was  a  valid  and  complete  defense  to  the  action.  Certificate  No.  3970, 
mentioned  in  the  first  count  of  the  petition,  was  issued  on  May  5, 
1896,  and  prior  to  the  passage  of  the  law  of  1897.  For  this  reason 
appellants  contend  that  this  certificate  must  be  governed  by  the  law 
of  1889,  and  that  as  no  .assessments  were  made  to  meet  the  losses 
of  this  clause,  but  the  fund  for  that  purpose  was  raised  by  the  pay- 
ment of  periodical  dues,  it  is  old  line  insurance,  and  that  the  suicide 
statute  does  not  apply.  If  the  certificate  was  like  an  ordinary  policy 
of  insurance,  or  if  it  had  vested  any  beneficiary  interest  in  any 'one 
prior  to  the  death  of  .the  member,  we  would  readily  yield  to  the 
(.•(intention,  but  it  is  the  settled  law  that  neither  the  member  nor  the 
beneficiary  had  any  vested  interest  in  the  certificate  of  insurance  prior 
to  the  death  of  the  member.  Rofman  vs.  Grand  Lodge  B.  L.  W.  73 
Mo.  App.  47;  Grand  Lodge  A.  O.  U.  W.  vs.  Reneau.  y^  Mo.  App. 
402;  Miller  vs.  Grand  Lodge  O.  B.  A..  72  Mo.  App.  499.  The 
certificate  was  accepted  with  the  condition,  that  it  was  subject  to  the 
constitution  and  by-laws  then  in  force,  and  that  might  thereafter  be 
adopted,  and  the  constitution  and  by-laws  then  in  force,  and  that 
were  thereafter  adopted  were  a  part  of  the  contract.  There  were  no 
vested  rights  in  any  one  that  could  be  affected  by  the  change  in 
the  constitution  and  by-laws  made  in  1898.  The  member  agreed 
that  these  amendments  might  be  made,  and  the  evidence  is  that 
after  they  were  made  and  promulgated . by  the  Supreme  Officer  of 
the  Association  and  published  in  its  official  organ,  Morton,  who  is 
presumed  to  have  had  knowledge  of  the  amendment,  continued  to 
pay  his  monthly  dues  regularly  without  protest  or  objection  down 
to  the  date  of  his  death,  so  that  both  by  contract  and  by  adoption  the 
certificate  was  brought  under  the  provisions  of  the  amended  con- 
stitution and  by-laws  of  [898,  and  comes  within  the  provisions  oi 
the  Act  of  1898."  } 

In  Lang  vs.  Royal  Highlanders.  196  X.  YV.  (Neb),  the  Supreme 
Court  of  Nebraska  says: 

"There  are  certain  underlying  propositions,  sound  in  principle 
and  supported  by  the  former  decisions  of  this  and  other  Court-  of 
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Last   Res<  it.  that  govern  the  lights  and  liabilities  of  the  members  of 

voluntary   Associations,    whether   Mutual    Insurance   Companies,  or 
Fraternal  Benefit  Societies,  that  are  applicable  in  the  first  instance 

the  questions  involved  in  this  controversy.  One  of  these  prin- 
ciples is  that  a  member  of  such  Society  who  agrees  in  his  application, 
or  has  the  agreement  incorporated  in  his  policy,  or  benefit  certificate, 
that  he  will  comply  with  the  by-laws,  then  in  force  or  thereafter  to 
be  adopted,  is  bound  by  subsequent  by-laws,  same  as  those  in  force 
at  the  time  his  certificate  was  issued,  provided  that  such  subsequent 
by-laws  are  reasonable  in  their  nature  and  are  properly  adopted  in 
conformity  with  the  rules  of  the-  Order  and  the  statute  governing 
such  Associations.  Farmer's  Mutual  Insurance  Co.  vs.  Kinney, 
S4  Neb.  808,  90  X.  VV.  926.  Another  underlying  principle  estab- 
lished by  the  clear  weight  of  authority  is,  that  where  a  member  of  a 
Fraternal  Benefit  Association  contracts  in  his  application  or  cer- 
tificate of  membership  to  be  bound  by  subsequently  enacted  by-laws, 
a  by-law,  properly  enacted,  providing  for  the  forfeiture  of  a  certifi- 
cate, where  death  of  the  member  is  occasioned  by  suicide,  whether 
sane  or  insane,  is  a  reasonable  by-law.  and  will  be  upheld." 

In  the  case  of  Eversburg  vs.  Supreme  Tent  K.  of  M.,  77  S.  W. 
(Texas)  246.  the  beneficiary  certificate  was  issued  December  18, 
1893.  for  payment  of  $3,000.00  conditioned,  that  the  member  "shall 
have  in  every  particular  complied  with  the  laws  now  in  force,  or 
that  may  hereafter  be  adopted." 

The  by-laws  contained  this  provision : 

"No  benefit  shall  be  paid  on  account  of  death  the  result  of  suicide 
in  one  year  after  admission,  whether  the  member  taking  his  life 
ne  or  insane  at  the  time." 

The  application  for  membership  contained  the  following: 

"I  herebv  declare  *  *  *  and  I  hereby  agree  that  *  * 
the  laws  of  the  Supreme  Tent  of  the  Maccabees  of  the  World  now  in 
force,  or  that  may  hereafter  be  adopted,  shall  form  the  basis  of  this 
contract  for  beneficial  membership.  *  :;;  *  T  also  agree  that 
should  J  commit  suicide  within  one  year  from  the  date  of  my  admis- 
sion to  the  Order,  whether  sane  or  insane  at  the  time,  that  this  con- 
tract shall  be  null  and  void  and  of  no  binding  force  upon  the  Supreme 
Tent.  This   application   and    the   laws   of   the   Supreme 

Tent  now    in   force  or  that  may  hereafter  be  adopted,  are  made  a 
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part  of  the  contract  between  myself  and  the  Supreme  Tent,  and  I. 
for  myself  and  my  beneficiary  or  beneficiaries,  agree  to  conform  to 
and  be  governed  thereby." 

.In  July,  1901,  the  suicide  law  was  amended  so  as  to  read: 

"No  benefit  shall  be  paid  on  account  of  the  death  of  a  member 
taking  his  own  life,  whether  sane  or  insane  at  the  time;  provided  that 
in  case  of  suicide  twice  the  amount  of  all  assessments  Or  monthly 
rates  paid  to  the  Supreme  Tent  by  such  member,  shall  be  paid  back 
to  the  beneficiary  named  in  the  certificate,  or  to  the  person  found  to 
be  entitled  to  receive  the  same,  which  amount  shall  not  exceed  the 
face  of  the  certificate,  and  such  amount  shall  be  the  full  amount  that 
can  be  claimed  in  any  such  case." 

Kversburg.  the  member,  committed  suicide  while  suffering  from 
an  attack  of  insanity  on  the  21st  day  of  May,  1902.  We  quote 
the  concluding  paragraph  of  the  opinion,  as  follows: 

"We  think  that  the  contention  that  the  suicide  amendment  can- 
not be  applied  to  the  certificate  sued  on  because  to  so  apply  it  would 
impair  vested  rights  is  without  merit.  When  the  holder  of  the  cer- 
tificate became  a  member  of  the  Order,  he  expressly  agreed  that  he 
would  be  bound  by  the  laws  of  the  Order  then  in  force  or  that  might 
thereafter  be  adopted.  He  thus  recognized  the  right  of  the  Order 
to  change  its  by-laws,  and  consented  in  advance  to  any  changes  that 
might  be  made.  That  such  an  agreement  is  valid  and  binding  seems 
to  be  settled  by  the  great  weight  of  authority.  Supreme  Lodge  vs. 
Trebb.  179  111.  348:  Supreme  Commandery  vs.  Ainsworth,  71  Ala. 
436:  Supreme  Lodge  vs.  Knight.  117  Ind.  289;  Hughes  vs.  Wiscon- 
sin Odd  Fellows  (Wis.).  y^>  N-  W.  1015;  Domes  vs.  Supreme 
Lodge.  75  Miss.  466;  Daughtry  vs.  K.  of  P.  48  La.  Ann.  1203,  20 
South  712.  In  the  Hughes  case,  supra,  the  Court,  in  discussing  the 
question  say:  "The  by-law  in  question  rested  on  the  power  dele- 
gated by  the  charter  to  the  directors  to  pass  by-laws  and  regulations, 
and  upon  the  stipulation  of  the  member  to  conform  in  all  respects  to 
the  by-laws,  rules  and  regulations  of  the  company  then  in  force,  or 
which  might  thereafter  be  adopted  by  the  same  or  its  Board  of 
Directors.  The  subsequent  by-law  relied  on  by  the  company  to 
defeat  a  recovery  may  be  fairly  said  to  have  been  consented  to  by 
the  insured.  He  stipulated,  in  substance,  to  be  bound  by  the  action 
of  the  corporation  at  large,  or  of  its  Board  of  Directors,  in  respect  to 
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its  by-laws,  rules  and  regulations.  ,  This  was  the  effect  of  his  contract, 
and,  so  far  from  being  violative  of  the  provision  of  the  contract, 
it  is  in  accordance  therewith,  and  with  the  consent  of  the  assured 
contained  in  his  application,  tie  and  his  beneficiary  stood  in  like 
condition  as  to  the  rights  and  interests  represented  by  his  member- 
ship in  the  company  as  a  member  of  the  civil  State,  having,  as  a  con- 
dition of  the  benefits  and  advantages  of  membership,  submitted  to 
be  bound  as  such  member  by  the  action  of  the  proper  legislative 
authority  of  the  State  or  company.  *  *  *  We  think  that 
the  insured  might  and  did  contract  with  the  defendant  company  to 
be  bound  and  affected,  in  reference  to  by-laws  and  regulations  of 
enactment,  as  fully  and  effectually  as  if  such  laws  were  existing 
at  the  time  he  became  a  member,  and  might  consent  that  they 
should  enter  into  and  form  parts  of  the  contract,  modifying  or  vary- 
ing the  rights  of  the  parties.  We  think  the  soundness  of  this  rea- 
soning cannot  be  questioned,  and  we  shall  not  attempt  to  add  any- 
thing thereto." 

The  Court  of  Appeals  of  the  State  of  Illinois,  in  the  case  of 
Mason  vs.  Supreme  Court  of  Honor,  109  111.  10,  sustained  a  sui- 
cide clause  contained  in  the  beneficiary  certificate.  The  syllabus 
distinctly  states  the  point  involved,  as  follows: 

"A  life  insurance  certificate  of  the  defendant  company  contained 
the  provision  that  'This  Order  will  not  pay  the  benefits  of  mem- 
bers who  commit  suicide,  whether  sane  or  insane,  except  it  be  com- 
mitted in  delirium  resulting  from  illness,  or  while  the  member  is 
under  treatment  for  insanity,  or  has  been  judicially  declared  insane.' 
The  evidence  showed  deliberate  intention  and  preparation  for  sui- 
cide on  the  part  of  the  insured  previous  to  his  taking  his  own  life. 
Held,  that  it  was  the  plain  duty  of  the  Trial  Court  to  direct  a  verdict 
for  the  defendant." 

The  case  of  Vitterwallner  vs.  Supreme  Lodge,  86  N.  Y.  786, 
states  the  rule  in  New  York  as  to  the  power  of  Benefit  Societies  to 
bind  members  by  after-enacted  laws  with  reference  to  suicide,  where 
the  original  contract  and  laws  were  silent.  The  syllabus  is  as  fol- 
low 

•\\  by-law  of  a  beneficial  Association  providing  that,  in  case  a 
member  commits  suicide,  the  Association  shall  be  liable  for  only 
75  per  cent  of  the  face  of  his  certificate,  was  binding  on  a  member 
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who  became  such  before  the  enactment  of  the  by-laws,  where  the 
original  contract  and  by-laws  were  silent  on  the  subject." 

Under  a  contract  of  life  insurance  by  a  mutual  company,  condi- 
tioned to  be  subject  to  any  by-laws  thereafter  enacted,  the  insured 
is  bound  by  a  subsequent  by-law,  forfeiting  such  policies  when  the 
insured  should  die  by  his  own  hands.  Daughtry  vs.  Knights  of 
Pythias,  48  La.  Ann.  1293,  30  South  71  J. 

Where  the  application  for  membership  in  the  endowment  rank 
of  a  benevolent  Association  provides  that  the  applicant  shall  con- 
form to  and  obey  the  regulations  of  the  Order  governing  the  rank 
then  in  force,  or  that  may  hereafter  be  enacted,  and  the  certificate 
of  membership  recites  that  the  consideration  on  which  it  was  issued, 
is  among  other  things,  the  full  compliance  by  the  member  with  all 
such  regulations,  the  right  of  a  beneficiary  is  subject  to  a  validly 
enacted  law  of  the  Order,  passed  after  the  issuance  of  the  certificate, 
providing  that  the  beneficiary  of  a  member  who  commits  suicide 
shall  not  be  entitled  to  benefits.  Supreme  Lodge  K.  P.  vs.  La- 
Malta,  95  Tenn.  (11  Fickle.  157;  31  S.  W.  593.) 

A  provision  in  the  by-laws  of  a  Fraternal  Society  that  it  shall  not 
be  liable  for  benefits  on  the  death  of  a  member  by  suicide  is  valid ; 
the  provision  of  Rev.  St.  1889,  Sec.  5855.  that  suicide  shall  not  con- 
stitute a  defense  in  favor  of  an  insurance  company,  not  being  ap- 
plicable to  Fraternal  Insurance  Associations.  Theobald  vs.  Supreme 
Lodge  K.  P.,  59  M.  App.  87. 

Where,  under  the  application  and  certificate  of  membership,  a 
mutual  benefit  Association  was  not  to  be  liable  for  the  death  of  the 
assured  by  suicide,  the  Association  cannot  be  held  liable  for  such 

death,  even  though  neither  the  by-laws  nor  other  rules  of  the  A 

ciation  authorizes  such  limitation.     McCoy  vs.  North  Western  Mut, 
Relief  Assn.,  92  Wis.   ~?yj ;  68  X.  W.  97. 

In  Knights  of  Maccabees  vs.  Nelson  decided  by  the  Supreme 
Court  of  Kansas,  April,  1908.  the  certificate  was  issued  in  1892. 
The  application  for  membership  contained  the  following : 

"This  application  and  the  laws  of  the  Supreme  Tent,  now  in 
force,  or  that  may  hereafter  be  adopted,  are  made  a  part  of  the 
contract  between  myself  and  the  Supreme  Tent,  and  I,  for  myself 
and  my  beneficiary  or  beneficiaries,  agree  to  conform  to  and  be  gov- 
erned therebv." 
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The  certificate  contained  the  following: 
"Provided,  he  shall  have  in  every  particular  complied  with  the 
laws,  rules  and  regulations  of  the  Order  governing  members  and 
their  beneficiaries,  which  are  now  in  force,  or  may  hereafter  be 
adopted  by  the  Supreme  Tent,  or  the  subordinate  Tent  to  which  he 
belongs."     :::     *     * 

A  by-law  of  the  Association  in  force  at  the  time  of  the  issuance 
of  the  certificate  contained  the  following: 

"But  no  benefit  shall  be  payable  on  account  of  the  death  of  any 
member  while  engaged  in  a  mob  *  *  *  *  or  by  reason  of 
death,  the  result  of  suicide  within  two  years  after  admission." 

Thereafter,  and  some  years  before  the  death  of  the  member  the 
Association  amended  its  by-laws  to  read: 

"No  benefit  shall  be  paid  on  account  of  the  death  of  a  member, 
when  the  death  was  the  result  of  suicide,  whether  the  member  tak- 
ing his  life  was  sane  or  insane  at  the  time;  provided,  that  in  case  of 
suicide,  twice  the  amount  of  all  assessments  or  monthly  rates  paid 
to  the  Supreme  Tent  by  such  member  shall  be  paid  back  to  the  bene- 
ficiary named  in  the  certificate,  or  to  the  person  found  to  be  entitled 
to  receive  the  same  *  *  *  *  which  amount  shall  not  exceed 
the  face  of  the  certificate  *  *  *  *  and  such  amount  shall  be 
the  full  amount  that  can  be  claimed  in  such  case." 

In  the  opinion  the  Court  says: 

"The  question  for  our  determination  is  whether  the  change  made 
in  the  by-laws  of  the  Association  is  a  reasonable  change.  In  1892 
when  the  certificate  in  this  case  was  issued  the  Association  expressly 
provided  that  it  would  not  pay  any  indemnity  in  case  the  holder  of 
the  certificate  came  to  his  death  by  suicide  within  two  years.  In 
[895,  it  is  to  be  presumed,  the  Association  found  it  necessary  and 
expedient  to  change  the  rules  and  to  provide  that  no  indemnity 
would  be  paid  if  the  holder  of  the  certificate  came  to  his  death  by 
suicide  within  one  year.  Again  in  190T,  the  Association  found  it 
expedient  to  change  its  by-laws  and  provided  that  no  benefits  should 
be  paid  on  account  of  the  death  of  a  member  when  death  was  the 
result  of  suicide,  but  that  it  would  pay  the  beneficiary  in  case  of  sui- 
cide, twice  the  amount  of  all  assessments  or  monthly  rates  paid  to 
the  Supreme  Tent  by  the  member,  not  exceeding  the  face  of  the 
certificate.     This  latter  change  accords  with  public  policy  in  remov- 
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ing-  the  inducement  which  a  member  might  possibly  have  to  benefit 
his  beneficiary  by  his  own  suicide,  and  the  provision  to  pay  double 
the  amount  the  Association  has  received  by  reason  of  his  member- 
ship, and  the  issuance  of  the  certificate,  does  not  seem  to  be  un- 
reasonable. 

While  this  provision  of  the  by-laws  was  not  in  existence  at  the 
time  the  member  took  out  his  certificate  or  for  a  large  portion  of 
the  time  that  he  was  paying  assessments  according  to  his  contract, 
it  must  be  held  that  by  his  contract  he  consented  to  all  reasonable 
changes  in  the  by-laws  of  the  Association. 

It  is  right  and  reasonable  that  all  life  insurance  organizations 
should  decline  to  contract  for  the  payment  of  any  indemnity  where 
the  death  results  from  suicide.  The  by-law  adopted  by  this  Associa- 
tion however,  is,  from  a  financial  standpoint,  more  fair:  it  pro- 
vides for  the  return  of  twice  the  amount  it  has  received." 

The  foregoing  extracts  from  the  opinions  in  some  of  the  lead- 
ing cases  sustaining  our  contention  as  to  the  validity  and  binding- 
effect  of  after-enacted  laws  upon  the  question  of  suicide,  cannot  be 
improved  upon  by  us.  As  said  before,  the  clear  weight  of  authority 
is  upon  our  side.  A  careful  study  of  these  cases  and, the  cases  cited 
in  them,  ought  to  convince  any  Court  that  we  are  right  in  our  con- 
tention, that  whether  mention  of  suicide  be  made  in  any  of  the  laws 
or  literature  of  the  Society  or  not,  it  goes  without  saying,  that  the 
member  who  violates  his  implied  contract  to  use  all  possible  means 
to  prolong  his  life  and  pay  his  money  to  its  natural  end.  by  com- 
mitting suicide,  not  only  advertises  his  own  cowardice,  but  renders 
his  beneficiary  certificate  absolutely  void." 

NOTE — For  a  digest  of  cases  on  suicide  in  all  States  see  "Suicide"  in 
Hardy's  Fraternal  Society  Law  and  also  Cooley's  Briefs  on  Insurance  for  an 
exhaustive  discussion  and  review  of  the  leading  cases. — Editor. 


CAN    PROSPECTIVE    BENEFITS    BE    FASTENED    WITH    A    TRUST, 

THEREBY   DIVERTING    THEM   FROM   THOSE    WITHIN    THE 

PRESCRIBED    CLASSES    UNDER    THE    LAWS    OF    THE 

ASSOCIATION   TO    THOSE    WHO    ARE    NEITHER 

WITHIN  THE  CLASSES  NOR  RELATED  TO 

NOR     DEPENDENT     UPON     THE 

MEMBER. 

An   address  by  Hon.  Olin  Bryan  of  Baltimore,  Mil.,   General   Attorney 
for    the    Improved    Order    of    Heptasophs,   read    before    the    Law- 
Section    at    its    annual    meeting    held    in    Buffalo,    N.     Y.. 
in    August,    1907. 

Mr.   Bryan's  address  was  as   follows: 

'"The  subject  which  has  been  suggested  for  this  paper  is  one  of 
appreciable  importance. 

The  impress  of  a  trust  necessarily  presupposes  ownership  of 
property. 

Niblack,    Benefit   Societies,   2nd   Ed.,    Sec.   208. 

Not  only  must  there  be  ownership  of  property,  but  also  the  ca- 
pacity to  make  a  valid  disposition  thereof. 

Amer.   &   Eng.   Ency.   Vol.  28,  page  868. 

"To  create  a  trust  three  circumstances  must  concur;  first,  a 
definite  subject  matter  within  the  disposal  of  the  settler;  second,  a 
lawful,  definite  object,  to  which  the  subject  matter  is  to  be  devoted; 
third,  clear  and  unequivocal 'words  or  acts  devoting  the  subject 
matter  to  the  object  of  the  trust." 

Ainer.  &  Eng.  Ency.  Vol.  28,  page  865. 

Commissioners  of  the  Sinking  Fund  vs.  Walker,  6  Howard  (Mis-,.  >   184. 
te  of   Soulard,    141    Mo.  042. 

The  donor,  or  party  creating,  must  be  the  possessor  of  "prop- 
erty" over  which  he  has  the  right  of  ownership,  and  must  also. 
where  a  trust   is  attempted  to  be  fastened  in  the  hands  of  another 
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for  the  benefit  of  a  third  party,  actually  transfer  the  ownership 
of  said  "property"  from  himself  to  the  trustee,  in  such  mode  as 
will  be  effectual  to  pass  the  legal  title. 

Perry  on  Trusts,  Sections  96  and  98. 

Hill  on  Trusts,  Sec.  117. 

Bisphan's   Equity,  66  and  68. 

Richards  vs.  Delbridge,  L.  R.  18  Equity,   11. 

Warriner  vs.   Roger,   L.   R-,   16  Equity  340. 

Smith's  Estate,  144  Panna.  State  428. 

The  Court  in  the  Warriner  case  said :  "The  one  thing  necessary 
to  give  validity  to  a  declaration  of  trust,  the  indispensable  thing,  I 
take  to  be  that  the  donor  or  grantor,  or  whatever  he  may  be  called, 
shall  have  absolutely  parted  with  that  interest  which  had  been  his 
up  to  the  time  of  the  declaration;  should  have  effectually  changed 
his  right  in  that  respect,  and  put  the  property  out  of  his  power  or 
at  least  in  the  way  of  interest." 

"The  power  to  create  a  trust  is  co-extensive  with  the  power  to 
make  disposition  of  property." 

Rieff  vs.   Horst,  52  Md.  255. 

In  the  case  of  Whalen  vs.  Milholland,  89  Md.  201,  the  Court 
said  : — "to  make  a  gift  perfect  and  complete  there  must  be  an  actual 
transfer  by  the  donor  of  all  right  and  dominion  over  the  thing 
given,  and  there  must  be  an  acceptance  by  the  donee  or  by  some 
competent  person  for  him.  In  addition  to  this,  it  is  essential  to 
the  validity  of  such  a  gift  that  it  should  go  into  effect,  or,  in  other 
words,  transfer  the  property  at  once  and  completely;  for  if  it  has 
reference  to  a  future  time  when  it  is  to  operate  as  a  transfer,  it  is 
nothing  more  than  a  promise  without  consideration,  and  cannot  be 
enforced  either  at  law  or  in  equity.  Until  the  gift  is  legally  per- 
fect and  complete,  a  locus  poenitentiae  remains,  and  the  owner  may 
make  any  other  disposition  of  the  property  that  he  or  she  may  think 
proper." 

Sec  also  Taylor  vs.  Henry.  48  Md.   557. 

Gorman   vs.   Gorman.   87    Md.   338. 

Pennington  vs.  Gittings.  2nd.  G.  &  J.  208   (Md.). 

Murray   vs.   Cannon,  41    Md.   476. 

Dougherty  vs.   Moore,  71   Md.  249. 
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All  of  the  authorities  agree  that  "property  right"  or  "property 
ownership"  is  absolutely  essential  for  the  creation  of  a  trust;  in 
fact,  the  creation  of  a  trust  is  nothing  more  nor  less  than  the  dis- 
position of  property  for  the  use  and  henefit  of  another.  To  this 
well  recognized  doctrine  there  are  no  exceptions.  We  are  then  con- 
fronted with  the  query  whether  or  not  a  member  of  a  beneficiary 
Association  has  a  "property"  interest  of  which  he  can  dispose  in 
the  prospective  benefits.  If  this  is  answered  in  the  affirmative,  then 
it  is  clearly  within  his  power  to  make  disposition  to  whom  he 
pleases  of  that  which  he  has.  If  he  has  "property,"  it  is  -personal 
property,  and  therefore  it  is  equally  plain  that  it  is  within  his 
power  to  make  oral  disposition  thereof.  We  are  therefore  correct 
in  stating  that  if  there  are  property  rights  in  the  member,  in  and 
to  the  prospective  benefits,  over  which  he  can  exercise  ownership, 
he  can,  in  writing  or  by  parol,  dispose  of  the  same  subject  to  such 
conditions  as  he  may  impose. 

If,  upon  the  other  hand,  a  member  has  no  property  rights  in 
the  prospective  benefits,  then  it  is  not  within  his  power  to  make 
disposition  of  that  of  which  he  is  not  the  possessor,  nor  can  he  by 
any  agreement  in  writing  or  orally,  impress  a  trust  upon  that  which 
he  does  not  own,  nor  cannot  control. 

To  ascertain  whether  or  not  a  member  has  such  a  property  right 
it  is  necessary  to  examine  the  contract  between  the  Association  and 
himself.  "It  is  always  a  question  to  he  decided  by  the  inspection 
of  the  contract  of  insurance,  whether  the  member  may.  during 
life,  so  far  control  the  fund  by  the  creation  of  a  trust  or  other- 
wise, as  to  make  it  applicable  for  the  payment  of  his  debts  after  his 
death.  Where  he  has  merely  the  right  to  provide  a  fund  to  he  dis- 
posed of  by  the  general  terms  of  the  contract,  or  by  the  naked  power 
of  appointment,  among  certain  classes  of  beneficiaries,  such  as  the 
families,  heirs  or  dependents  of  deceased  members,  and  he  has  no 
property  rights  in  said  fund,  he  cannot  deal  with  it  as  property, 
and  impress  it  with  a  trust  for  the  payment  of  his  debts,  as  the 
impress  of  a  trust  upon  the  disposition  of  property  necessarily  pre- 
supposes an  ownership  of  the  property. 

Niblack,  Supra. 
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Mr.  Bacon  says  "a  member  of  a  beneficiary  organization  has 
no  property  interest  in  the  benefit,  but  only  the  naked  power  of 
designating  some  one  to  receive  it.  This  designated  recipient  also 
has  no  property  or  vested  rights  in  the  benefit,  because  his  interest 
is  contingent  and  uncertain,  the  power  of  the  member  to  revoke 
the  appointment  and  substitute  a  new  beneficiary,  being  specially 
reserved  by  the  laws  of  the  Society,  which  laws  enter  into  and  form 
a  part  of  the  contract.*' 

Bacon   on    Benefit    Societies.  3rd.   Ed.    Sec.   289. 

In  Boasberg  vs.  Cronan.  9  N.  Y.  Sup.  664,  the  Court  said:— 
"there  is  no  property  vested  in  the  insured,  or  property  right,  in 
any  sense,  and  it  does  not  form  a  part  of  his  estate.*'  The  Court 
was  dealing  with  a  Fraternal  Beneficiary  Society's  contract  in  this 
case. 

Other  Fraternal   Society  cases  to  the  same  effect  are: 

Bishop  vs.  iGrand  Lodge,  112  N.  Y.  627. 

Greno  vs.   Greno,  23  Hun.   478. 

Hellenberg  case,  94  N.  Y.  580. 

Sabin  vs.   Grand  Lodge,  6  N.  Y.   State   Rep.   151. 

The  right  of  the  insured  in  and  to  the  fund  created  is  not  a 
property  right,  but  a  right  to  provide  a  fund  to  be  disposed  of  by 
the  naked  power  of  designation,  and  beyond  the  exercise  of  this 
power  the  member  cannot  go,  in  the  control  of  the  fund  or  its 
disposition.  "If  the  fund  is  not  the  property  of  the  insured,  and 
he  has  no  property  rights  therein,  he  cannot  deal  with  it  as  prop- 
erty and  impress  it  with  a  trust  for  the  payment  of  debts  or  other- 
wise, as  the  impress  of  a  trust  upon  the  disposition  of  property,  as 
has  already  been  stated,  necessarily  presupposes  a  property  right  and 
interest  upon  which  the  trust  may  fasten;  where  that  fails  the  whole 
is  nugatory." 

Boasberg  case.  Supra. 

That  the  member  has  no  property  right  in  the  prospective  bene- 
fits of  the  certificate  was  broadly  laid  down  in  a  leading  Maryland 
case,  in  the  following  language:     "The  Contract  of  a  Benefit   So- 
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ciety  is  with  the  member,  and  the  beneficiary  has  no  rights  which 
cannot  he  lost  by  an  act  of  the  member,  and  none  which  can  be 
asserted  while  the  member  is  living.  A  member  of  a  Society,  as 
such,  has  under  his  contract  no  interest  or  property  in  the  benefit, 
but  simply  the  power  to  appoint  some  one  to  receive  it. 

Md.  Mutual  Benefit  Assn.  vs.  Clendenin,  44  Md.  433. 

Approved  by  the  same  Court  in  Thomas  vs.  Cochran,  89  Md.  399. 

Clogg  vs.  McDariiel,  89  Md.  416. 

Dale  vs.  Brombley,  96  Md.  674. 

Also   see   the   case   of  Warner   vs.    Modern   Woodmen   of  America,   67 

Xeb.   233. 
Fisher  vs.   Donavin,  57  Neb.  361. 

Northwestern  Masonic  Aid  Assn.   vs.  Jones.   154  Pa.  99. 
Supreme  Council  A.  L.  &  H.  vs.   Perry.   140  Mass.  588. 
Albany's  case,   1st.  Peb.   no  b. 
Lampet's  case,  10  Rep.  48  b. 
Bloomer  vs.  Waldron,  3  Hill,  365. 
Arthur  et  al.   vs.    Odd   Fellows,  29   Ohio   State,   557. 
Duvall  vs.  Goodson,  79  Ky.  224. 
Masonic  Benefit  Assn.,    109  Mo.  560. 
Keener  vs.  Grand  Lodge,  30  Mo.  Appeals,  543. 
Elliott  vs.  Whedbee,  14  N.  C.  115. 

Supreme  Lodge  K.  &  L.  of  H.,  vs.  Grace,  60  Texas,  571. 
Eastman  case,  62  N.  H.  556. 

Keener  vs.  Grand  Lodge,  A.  O.  U.  W.  28  Mo.  App.  549. 
Rollins  vs.   McHatton,  27  Pac.    (Col.)   259. 

In  the  recent  case  of  Holden  vs.  Anderson,  decided  April  17th, 
[895,  86  S.  W.  (Texas)  730,  the  Court  said  "treating  the  certifi- 
cate as  affected  by  the  only  rules  of  order  introduced  in  evidence, 
as  plaintiffs  claim  it  should  be  treated,  it  invested  the  member  with 
no  property  interest  in  the  benefit.  His  only  right,  with  respect  to 
the  benefit,  was  to  appoint  a  beneficiary  to  receive  the  money  at  his 
death,  and  the  beneficiary  named  could  only  be  one  or  more  among 
those  designated  by  the  laws  of  the  Order,  namely,  members  of 
families  and  dependents,  and  not  creditors.  The  money  to  be  paid 
could  never  go  to  the  member  or  his  estate,  according  to  this  rule, 
and.  in  this  state  of  things,  the  authorities  are  ample  to  the  effect 
that  the  only  right  of  a  member  of  such  an  Order,  with  respect  to 
the  benefit,  is  that  of  appointment,  just  stated." 

There  are  authorities  to  the  effect  that  the  member  has  a  cer- 
tain species  of  propertv,  not  in  the  benefit  but  in  the  contract,  which 
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gives  him  the  power  of  appointment.     Bacon  clear!}'  distinguishes 
this  species  of  property  from  property  in  the  benefit. 

See  Bacon  on  Benefit  Societies,  3rd  Ed.  Sec.  289,  and  cases  there  cited. 

This  does  not,  in  any  wise,  contradict  the  authorities  that  the 
member,  as  such,  has  no  property  in  the  benefit,  but  definitely  draws 
the  distinction  between  the  right  of  property  in  the  benefit,  and  the 
property  right  of  disposition.  Under  the  terms  of  his  contract,  the 
member  has  it  entirely  within  his  province  to  designate  the  bene- 
ficiary, within  certain  restricted  classes,  with  the  power  reserved  to 
him  to  change  such  designation  as  often  as  he  may  see  fit,  pro- 
vided, of  course,  that  in  so  doing  he  keeps  within  the  classes  per- 
missible under  his  contract. 

If  the  member  has  no  property  in  the  benefit  or  fund,  then  it 
seemingly  follows,  of  necessity,  that  he  cannot  impress  a  trust  upon 
the  fund  or  benefit.  It  is  not,  therefore,  within  his  power  as  a. 
member,  by  an  independent  agreement,  to  divert  the  benefits  from 
those  within  the  prescribed  classes,  under  the  terms  of  his  contract. 

We  cannot,  however,  rest  here,  for  we  have  decisions  and  very 
recent  ones,  which  hold  that  the  member  has  it  within  his  power, 
by  an  agreement  with  a  beneficiary,  to  fasten  a  trust  upon  the  benefit 
and  by  so  doing  provide  for  those  to  receive  the  benefits  who  are 
not  within  the  prescribed  classes  nor  embraced  within  the  permis- 
sible beneficiaries  by  the  term  of  his  contract. 

Two  very  recent  cases,  (not  yet  officially  reported,  but  will  be 
in  104  Md.)  in  Maryland,  announce  this  doctrine.  The  case  of  Clark 
vs.  Callahan,  decided  in  May  last:  and  the  case  of  Coyne  et  al,  vs. 
Supreme  Conclave,  Improved  Order  Heptasophs  decided  a  few 
weeks  later.  The  Maryland  Court  of  Appeals  followed  the  Xew 
York  Supreme  Court  in  the  case  of  Auer  vs.  Hirsh.  [46  X.  Y.  13, 
which  was  decided  by  the  Appellate  Division,  as  reported  in  29 
X.  Y.  Sup.  917. 

Inasmuch  as  the  Hirsh  case,  supra,  was  specifically  relied  on 
in  the  Maryland  opinions,  it  is  well  to  note  with  some  degree  of 
particularity  the  facts  of  this  case. 

Hirsh  was  a  member  of  the  A.  O.  U.  W.,  holding  a  benefit 
certificate  therein  which,  in  conformitv  with  the  laws  of  the  Asso- 
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ciation,  he  changed  some  little  while  prior  to  his  death,  designating, 
in  the  changed  certificate,  his  sister  as  the  beneficiary.  "  He  died 
February  14'th,  1892.  Subsequent  to  his  death  his  sister  made  the 
statement  that  she  had  been  designated  in  the  certificate,  with  the 
understanding  with  her  brother,  that  after  she  collected  the  proceeds 
she  was  to  make  to  third  parties  certain  payments  of  the  money. 
Among  other  things  it  was  to  be  applied,  in  part,  to  funeral  expenses. 
The  date  of  the  death  of  Hirsh  indicates  that  at  that  time,  under 
the  rules  of  the  Society  as  well  as  the  law  of  the  State,  he  was  per- 
mitted to  designate  as  beneficiary  any  one  whom  he  might  have 
seen  fit  to  name,  including  his  "estate."  I  have  not  been  able  to 
obtain  a  copy  of  the  laws  of  the  Society  which  were  in  force  at  the 
date  of  his  death,  but  the  laws  of  most  of  the  Associations  at  that 
time  permitted  any  designation,  without  restriction  as  to  blood  rela- 
tionship or  dependency.  The  Court  in  this  case  held  that  a  trust 
had  been  created,  and  that  the  proceeds  arising  from  the  benefit 
certificate  were  impressed  therewith. 

The  Court  said,  in  passing  upon  the  facts  in  the  above  case. 
"another  alleged  ground  of  error  is  based  upon  the  proposition  that 
no  trust  could  be  impressed  upon  the  proceeds  of  the  insurance  by 
an  agreement  between  the  assured  and  the  beneficiary,  made  prior  to 
the  insurance." 

"We  can  see  no  legal  objection  to  the  agreement  made  by  the 
assured  and  beneficiary  in  this  case," 

"It  in  no  way  interfered  with  the  contract  rights  of  the  Society 
issuing  the  certificate  of  insurance,  nor  did  it  vary  the  certificate  in 
any  manner;  the  insurance  was  paid  to  the  beneficiary  named  and 
the  agreement  was  in  harmony  with  the  objects  of  the  Society. 

The  Court  further  said  :  "The  fact  that  the  assured  could  have, 
at  any  time,  changed  the  beneficiary  named  in  his  certificate,  has  no 
bearing  upon  the  question  as  now  presented;  he  did  not  as  a  matter 

fact  exercise  this  right  and  his  sister  collected  the  insurance,  im- 
pressed with  the  trust  created  by  the  agreement  which  the  Trial 
Court  has  found  was  made  by  the  parties  in  interest.*' 

The  controlling  principle  in  the  Hirsh  case,  as  we  read  the 
opinion,  is  expressed  in  the  fact  that  there  was  no  interference,  by 
the  agreement  between  the  sister  and  the  deceased  member,  with  the 
contractual    rights  of  the   Society,      It   follows    from   the  language 
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which  was  used  by  the  Court  that  had  the  contractual  rights  between 
the  member  and  the  Society  been  in  any  sense  interfered  with  its 
ruling  would  have  been  different,  for  otherwise  it  would  have  done 
violence  to  the  very  object  for  which  the  Society  stood,  arid 
diverted  the  funds  in  contravention  of  the  contractual  disposition 
thereof.  But  if  the  member  had  a  right  in  the  Hirsh  case  to  name 
anyone  whom  he  saw  fit,  including  his  "estate,"  then  it  is  easily 
seen  that  his  independent  agreement  did  not  interfere  with  the  con- 
tractual rights  of  the  Society;  but  a  very  different  proposition  is 
presented  where  a  class  of  beneficiaries  is  permitted  which  are  specif- 
ically prohibited  by  the  terms  of  the  contract  of  membership. 

The  Court  in  the  Hirsh  case  also  stated.  "A  trust  of  this  char- 
acter is  not  to  be  distinguished  from  an  assignment  of  contingent 
interests,  which  Courts  of  Equity  recognize  as  valid."  quoting  with 
approval  Field  vs.  Mayor  of  New  York,  6  X.  Y.  179,  also  O'Hara 
case,  95  N.  Y.  403. 

In  the  Field  case,  the  party,  who  had  a  contract  to  furnish  sup- 
plies to  one  of  the  Departments  of  the  City  of  New  York,  assigned 
his  prospective  benefits  or  contingent  interest  therein,  and  this  was 
enforced  in  a  Court  of  Equity. 

In  the  O'Hara  case  there  was  an  agreement  that  the  legatee 
under  a  will  would  apply  the  legacy  to  another's  benefit,  and  the 
Court  held  that  the  legatees  could  in  equity  be  required  to  account 
for  what  seemed  to  be  an  absolute  gift  on  the  face  of  the  instru- 
ment, upon  the  doctrine  that  the  contingent  gift  had  been  impressed 
with  a  trust. 

Neither  of  these  authorities  are  analogous  to  the  two  Maryland 
cases,  supra. 

In  the  case  of  Clark,  supra,  she  was  not  related  to  the  member 
and  was  outside  of  the  classes  permissible  under  the  laws  of  the 
Society.  From  the  facts  it  was  probable  that  she  could  have  been 
named  as  a  dependent,  but  she  was  not.  The  proceeds  of  the  benefit 
certificate  in  this  particular  case,  when  directed  to  be  paid  to  her. 
were  diverted  from  the  permissible  classes,  either  under  the  law 
of  the  Society  or  the  statute  of  the  State.  Miss  Clark,  although 
a  stranger  to  the  Association,  was  permitted  to  recover.  Would 
not  any  other  person,  without  regard  to  relationship,  either  as 
creditor   or   otherwise,   be   entitled,   under   a    similar   agreement,    to 
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recover  against  any  beneficiary  who  might  be  designated.  The  doc- 
trine announced  in  the  Clark  case,  supra,  must,  as  we  understand 
it.  inevitably  lead  to  the  disposition  of  prospective  benefits,  without 
regard  to  the  classes  permissible  under  the  laws  of  the  Society,  or 
the  statute  law  of  the  State.  What  could  hinder  a  man  designating 
his  wife,  and  having  with  her  an  agreement  by  which  she  should 
pay  his  debts  with  the  proceeds  of  the  certificate?  Could  not  such 
an  agreement,  under  the  reasoning  in  this  case,  be  enforcible  against 
the  beneficiary  after  the  death  of  the  member,  and  the  proceeds 
applied  to  entirely  different  purposes  than  those  for  which  the 
Society  was  incorporated  and  operated? 

In  this  particular  case  one  of  the  Societies  involved  was  the 
Supreme  Conclave,  Improved  Order  Heptasophs,  under  the  by-laws 
of  which  the  benefit  could  not  be  paid  other  than  to  a  blood  relative 
and  Miss  Clark  did  not  come  within  this  class.  It  appears  then 
that  there  was  an  interference  with  the  contractual  rights  of  the 
member  and  the  Society  by  the  second  agreement,  which  necessitated 
the  proceeds  going  into  another  channel  than  that  provided  for  by 
the  terms  of  the  contract  of  membership.  This  seems  to  distinguish 
this  case  from  the  Hirsh  case,  sapra. 

In  the  Coyne  case,  supra,  the  facts  are  somewhat  different,  but 
the  views  of  the  Court  are  to  the  same  effect. 

The  facts  in  the  Coyne  case,  briefly  stated,  are  these :  Coyne 
designated  his  mother,  "Margaret,"  as  beneficiary.  It  was  alleged 
that  he  had  an  agreement  with  her  that  she  was  to  pay  the  benefit 
to  his  sister-in-law.  and  that  his  sister-in-law  was  to  hold  the  bene- 
fit for  his  infant  children.  It  was  alleged  that  he  desired  to  name 
his  sister-in-law  as  the  beneficiary,  and  that  he  was  told  by  the 
officers  of  the  Lodge  that  tin's  could  not  be  done  under  the  rules  of 
the  Society.  To  these  allegations  in  the  bill,  a  demurrer  was  filed 
in  effect  that  it  was  not  within  the  province  of  the  member  to  impress 
a  trust  upon  the  funds  of  the  Society  in  the  manner  attempted,  if 
correctly  alleged,  which  demurrer  the  Appellate  Court  overruled. 
and  followed  in  its  opinion  the  doctrine  announced  in  the  case 
of  Hirsh,  supra,  as  also  that  of  Catlin,  Kxtr.  vs.  Hoyt.  78  Me.  355. 
as  also  following  the  views  so  recently  announced  by  the  same 
Court,  in  the  Clark  case,  supra. 

In  the  Hovt  case  the  Court  held  that  the  agreement  between  the 
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member  and  the  beneficiary  was  independent  of  the  contract  with 
the  Society,  not  changing  that  agreement,  but  showing-  what  the 
beneficiary  should  do  with  the  money. 

In  the  case  of  Dale  vs.  Brambley,  supra,  the  Maryland  Conn 
of  Appeals  took  the  position  that  a  benefit  certificate  was  not  assign- 
able, and  conld  not  be  appropriated  for  debts. 

Briefly  stated,  the  facts  in  this  case  are  these :  The  holder  of  a 
certificate,  which  was  on  its  face,  payable  to  his  "estate"  undertook 
to  assign  it  for  the  benefit  of  creditors.  When  the  certificate  was 
issued  it  was  permissible  to  issne  it  to  his  "estate,"  as  beneficiary. 
But  at  the  time  of  the  death  of  the  member,  under  the  by-laws  of 
the  Association,  as  also  the  statute  law  of  the  State,  the  only  per- 
missible beneficiaries  were  blood  relatives  and  dependents.  The 
Court  in  its  opinion  said  that  the  deceased  member  "had  no  property 
in  the  policy,  or  its  proceeds  which  he  could  assign,  but  only  a  power 
to  designate,  and  from  time  to  time  to  change,  in  a  manner  pre- 
scribed by  the  by-laws  of  the  Association,  the  person,  if  within  the 
classes  allowed,  entitled  to  receive  such  proceeds,  when  due,"  thus 
specifically  affirming  the  doctrine  which  had  been  announced  in  the 
Thomas  vs.  Cochran  case,  by  the  same  Court,  89  Md.,  supra.  The 
Court  held  that  the  assignee  was  not  entitled  to  recover,  that  the 
funds  of  the  Society  could  not  be  applied  to  the  payment  of  creditors ; 
that  to  permit  this  would  do  violence  to  the  contractual  rights  of 
the  parties  to  the  membership  agreement  as  also  the  principles  for 
which  the  Society  was  created. 

This  ruling  was  in  harmony  with  all  of  the  other  decisions  of 
the  Maryland  Court,  from  the  Clendenin  case,  44  Md.  The  Dale 
case  was  decided  March  13th,  1903. 

The  same  Society  was  before  the  Court  in  the  Dale  case,  supra, 
as  in  both  the  Clark  and  the  Coyne  cases,  with  its  laws  unchanged, 
relative  to  beneficiaries. 

In  the  Clark  case  the  Society  paid  the  money  to  the  beneficiary 
before  suit  under  the  trust  agreement;  but  in  the  Coyne  case,  the 
Society  itself  was  in  Court  as  the  money  had  not  been  paid  to  the 
beneficiary  designated  in  the  benefit  certificate  prior  to  suit,  and  she 
and  the  Society  were  both  made  defendants. 

It  is  quite  difficult  to  reconcile  the  views  of  the  Court,  as  ex- 
pressed in  the  Dale  case,  supra,  with  those  expressed  in  the  Clark 
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case,  supra.  If  the  views  of  the  Court  in  the  Clark  case  are  fol- 
lowed, it  would  be,  seemingly  at  least,  within  the  reach  of  every 
member,  with  the  consent  of  the  beneficiary,  to  make  either  a  written 
or  an  oral  agreement,  under  the  terms  of  which  the  benefits  could  be 
diverted  from  their  proper  channel  under  the  terms  of  the  contract 
and  be  made  not  only  applicable  to  the  payment  of  debts  and  the 
satisfaction  of  creditors,  but  also  could  readily  be  made  a  matter  of 
speculation.  What  would  be  the  difficulty  for  any  third  party  under 
an  agreement  between  the  member  and  the  beneficiary  recovering 
the  proceeds  of  the  benefit  certificate  through  the  hands  of*  the  bene- 
ficiarv?  Would  not  such  a  construction  logically  lead  to  such  a 
diversion  of  the  funds  as  would  destroy  the  very  purpose  of  these 
Societies? 

We  must  accept  the  latest  expression  of  the  Court  of  Appeals 
of  Maryland  as  the  law  of  that  State.  I  cannot  see  any  escape 
from  the  conclusion  that  this  view  of  the  law  is  of  necessity  a  recog- 
nition of  property  rights  of  the  member  in  the  fund. 

We  are  not  discussing  the  question  as  to  the  validity  of  oral 
trust  affecting  personal  property.  This  was  argued  in  two  recent 
Maryland  cases  and  the  views  of  the  honorable  Judges  in  their 
opinions  upon  this  branch  of  both  cases  are  supported  by  many 
precedents.  But  where  there  is  a  presupposition  of  property  right 
in  the  member  to  the  fund  or  benefit,  because  this  must  be  the  basis 
for  the  trust,  we  respectfully  submit  that  it  is  in  conflict  with  the 
well  recognized  authorities,  to  which  reference  has  already  been 
made. 

A  very  careful  study  of  the  statement  of  facts  and  briefs  in 
these  Maryland  cases  leads  to  the  thought  that  perhaps  the  Mary- 
land Court's  attention  was  not  specifically  directed  to  the  under- 
lying and  controlling  principle  involved,  that  is,  "that  the  members 
of  these  Societies  have  no  property  right  in  the  benefit  fund." 

When  the  Coyne  case  finds  its  way  back  to  the  Court  of  Appeals, 
as  it  likely  will,  we  hope  to  be  able  to  present  to  the  Court  those 
cases  in  and  out  of  that  State  in  which  it  has  been  held,  over  and 
again,  that  the  member  has  no  interest  or  property  in  the  fund, 
but  simply  the  naked  power  of  designation,  which  can  only  be 
exercised  in  conformity  with  the  terms  of  the  instrument  which 
creates  it. 
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That  no  agreement  can  be  made  between  the  member  and  a  per- 
missible beneficiary,  touching  or  affecting  the  benefits,  by  which 
they  may  be  impressed  with  a  trust  or  caused  to  be  paid  to  anyone, 
directly  or  indirectly,  other  than  the  legally  designated  beneficiary, 
under  the  clear  and  unmistakable  terms  of  the  contract  between  the 
member  and  the  Society. 

In  conclusion  we  respectfully  submit,  after  a  thorough  examina- 
tion of  the  authorities,  that  the  contract  between  the  member  and 
the  Society  determines  whether  or  not  the  member  has  a  property 
right  in  the  fund  or  benefit,  or  a  mere  naked  power  of  appointment. 

Second,  that  the  weight  of  authorities  is  to  the  effect  that  under 
the  terms  of  the  contract  in  nearly  all  Fraternal  Societies,  the 
member,  as  such,  has  no  property  right  in  the  fund,  but  only  the 
naked  power  of  appointment  or  designation. 

Third,  that,  having  no  property  right  under  the  terms  of  his  con- 
tract, the  member  has  not  the  power  to  impress  a  trust  upon  the 
fund,  nor  can  he,  by  any  independent  agreement  with  the  bene- 
ficiary designated  therein,  divert  the  benefits  to  others  than  those 
who  are  the  legal  beneficiaries." 

NOTE. — A  recent  case  holding  that  a  beneficiary  not  belonging  to  the  class 
who  might  take  the  benefit  had  the  right  to  be  reimbursed  for  advances  made 
to  keep  the  certificate  alive  is  Supreme  Council  Royal  Arcanum  vs.  McKnight, 
Feby.,  1909,  238  111.  349;  see  also  to  same  effect,  Supreme  Lodge  Knights  of 
Pythias  vs.  Madsen,  126  111.  App.  482.  For  a  case  holding  that  a  creditor  may 
receive  the  benefit  as  against  a  relative,  see  Stronge  vs.  Supreme  Lodge  K.  of 
P.,  189  N.  Y.  346.  For  a  digest  of  cases  in  all  States  bearing  upon  the  subject 
of  this  very  excellent  paper,  see  the  subject  "Creditors"  in  Hardy's  Fraternal 
Society  Law. — Editor. 
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